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PRELIMINARY STATEMENT 

This Complaint in Lieu of Prerogative Writs action arises from the denial by the 

Mendham Borough Board of Adjustment ("Board" or "Defendant") of Plaintiffs' application for 

approval of a wireless communication facility. As hereinafter detailed, over the course of 22 

public hearings, expert testimony was presented on behalf of the Plaintiffs/Applicants; various 

interested parties, including the Intervenor, Irving Isko, and; from the Board's professionals 

relating to complex and often technical issues relating to radio frequency, as well as site plan and 

planning issues. However, after the close of the record, the Board sua sponte in both its final 

deliberative comments and its memorializing resolution articulated a single basis for denial of 

the application. The sole basis for the denial of the application was based upon a finding, not 

borne out by the record, that the Plaintiffs had failed to demonstrate entitlement to relief from the 

requirement that the wireless communications facility be located in the rear yard. The Board, in 

denying the application on that one ground, ignored the plain fact that at the second of 22 public 

hearings, it specifically directed the Applicants to abandon a rear yard location for an alternate 

location preferred by the Board. This classic bait-and-switch tactic should not be tolerated by the 

Court. First, the Board selected the location for which the Applicants were denied (a location 

that was not in the rear yard); and second, the denial ignores the fact that the alternative rear yard 

location would have created two other variances and located the facility closer to a residential 

neighborhood. 

That conduct by the Board taken together with other planning considerations, compels 

the Court to find that the Board's denial on that limited basis was arbitrary, capricious, and 

unreasonable, and that the Board action in denying the application must be reversed. 
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STATEMENT OF FACTS 

Plaintiffs, T-Mobile Northeast LLC through licenses held by related T-Mobile USA, Inc. 

entities ("T-Mobile") and New York SMSA Limited Partnership d/b/a Verizon Wireless 

("Verizon Wireless") have been granted licenses by the Federal Communications Commission 

("FCC") to provide wireless services, as those terms are defined by Federal law, to the market 

area that includes the Borough of Mendham and the surrounding geographical area. 

On September 20, 2007, Plaintiffs filed a joint application for approval of a wireless 

communication facility at certain property located off of Route 24 in the Borough of Mendham, 

County of Morris, State of New Jersey ("Application"). The property is commonly referred to as 

the Kings Shopping Center and fronts on Route 24 (a/k/a East Main Street). It is designated as 

Block 801, Lot 20 on the tax maps of the Borough of Mendham ("Property"). The Property 

contains 13.65 acres, has 500 feet of frontage on Route 24, and extends northerly to a depth of 

approximately 1,198 feet. The Property is utilized as a shopping center. It is improved by four 

separate buildings designated as Buildings A, B, C, and D respectively. Buildings A, B, and C 

are located within the first 750 feet of the property from Route 24. Buildings A and C are 

devoted to a variety of retail and service businesses, which include a bank, apothecary, 

restaurants, dry cleaner, and other similar uses. Building B, containing 27,500 square feet, is 

used solely as a Kings Supermarket. Building D is located within the rear 450 feet of the 

Property and is commonly known as the Mendham Health and Racket Club. Further located to 

the rear of the Property, behind the Health and Racket Club, are an outdoor swimming pool with 
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related patios and play areas and a 677 square foot trailer that appears to be used as a babysitting 

facility (Paragraphs 3, 4 and 5 of the Board's Resolution of Denial). 1  

The Property is located in the Borough's East Business Zone District. The areas 

surrounding the Property to the south and east are devoted almost completely to commercial 

uses. Located to the north of the Property are certain woodland areas. Located to the northwest 

(rear of the Property) is a completely residential area. 

The Application, based on the September 20, 2007 submission, sought approval of a 

wireless communication facility consisting of a 120 "stealthed" flagpole communications tower 

and associated equipment2  ("Facility"). The critical feature of the Facility was the flagpole 

design of the tower, in which all proposed antennas would be located inside the flagpole. T-

Mobile proposed the installation of three accompanying radio cabinets on a 5 foot by 20 foot 

concrete pad. Verizon Wireless proposed the installation of an 11 foot 6 inch by 30 foot 

equipment shelter. The entirety of the Facility would be contained within an approximately 50 

foot by 36 foot compound area surrounded by a 6 foot high chain link fence with vinyl privacy 

slats. The Facility, as originally submitted, was proposed to be located completely behind 

Building C. 

At the time of the September 20, 2007 Application filing, the Borough of Mendham had 

no ordinance provision regulating the siting of a wireless communication facility, and wireless 

communication facilities were not permitted in any zone district within the Borough of 

Mendham. Therefore, as originally filed, the Application sought a use variance pursuant to 

1  To facilitate the Court's review of the important site layout, attached as Exhibit A to the Brief is an excerpt (Sheet 
Z-1) of the site plan that the Board ultimately considered in the final vote. 

2  The site plan submitted as part of the original application submission is entitled "Omnipoint Communications, Inc. 
NJ-07247D Mendham — New York SMSA Limited Partnership d/b/a Verizon Wireless Mendham 3 — Route 24, 
Mendham, NJ 07945, Block 801, Lot 20, Borough of Mendham, Morris County" prepared by Damiano Long 
Consulting Engineers, and contains all of the detailed site plan specifications and location information associated 
with the September 20, 2007 submission. 
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N.J.S.A. 40:55D-70d(1) and a height variance pursuant to N.J.S.A. 40:55D-70d(6), as well as 

preliminary and final site plan approval. The Application otherwise complied with the 

applicable bulk requirements of the East Business Zone District. 

The Application was subject to a series of administrative completeness reviews by the 

Board through its consulting engineer. The Application was ultimately deemed administratively 

complete on April 1, 2008 and scheduled for an initial public hearing on June 4, 2008. Prior to 

the initial public hearing on May 5, 2008, however, the Borough of Mendham adopted its first 

wireless telecommunication ordinance, Ordinance No. 4-08 ("Ordinance"). The Ordinance 

accordingly governs this Application. 

The Ordinance designates certain locations and/or zone districts where wireless 

communication facilities are deemed conditionally permitted, and provides a priority ranking of 

locations (or zone districts) where such facilities are conditionally permitted. The first priority or 

preference is to locate antennas and equipment on existing buildings or structures, located in the 

following order of priority: 

A. Existing wireless telecommunications facilities and power transmission towers as 

a first priority; 

B. Municipally owned properties as a second priority; 

C. The East Business District as a third priority; and 

D. The West Morris Regional High School property and other public and private 

institutional uses in the 3-Acre and 5-Acre Residential Zone as a fourth priority. 

All of the above are limited to the installation of a wireless communication facility on an existing 

building or structure. The Ordinance thereafter conditionally permits new  wireless 

telecommunications towers in the following order of priority: 
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A. Municipally owned properties. 

B. The East Business District Zone. 

C. The West Morris Regional High School property and other public and private 

educational institutional sites in the 3-Acre and 5-Acre Residential Zones as a 

third priority. 

Based on the foregoing, unless there is an available and suitable tower on municipal or 

educational properties (which, in this case, there is not), the only zone district  (of the eight 

zoning districts within the Borough) in which wireless telecommunication facilities are 

conditionally permitted, either on existing structures or involving a new tower, is the East 

Business Zone District where the Property is located. 

The wireless communication ordinance contained a number of other provisions that were 

significant as they related to Plaintiffs' application. Section B(2) specifically permitted wireless 

telecommunication facilities on lots that contained other principal uses, such as by way of 

example, the existing shopping center and retail use associated with the Kings Shopping Center. 

Section B(7) of the Ordinance required that wireless communication facilities be located on 

properties with a minimum required lot area for the zone in which the lot is located, and that 

such facilities be set back not less than 150 feet from the street right-of-way line and not less 

than 250 feet from any residential dwelling in any direction. The subject property contains 13.65 

acres, significantly in excess of the minimum lot area required in the East Business Zone 

District. As originally proposed, the wireless telecommunication facility would have been set 

back approximately 470 feet from the street right-of-way line (more than three times the 

ordinance requirement) and +475 feet from the nearest residential structure, significantly in 

excess of the +250 foot requirement. Section C(2) of the Ordinance provided a maximum tower 
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height of 120 feet. The proposed wireless telecommunication facility, as originally proposed, 

was 120 feet. Section C(5) of the Ordinance provided that new towers shall be limited to 

monopole designs including flagpoles. The Applicant proposed a flagpole in accordance with 

the requirements of the section of the Ordinance 3 . Section D(1) of the Ordinance required a 

minimum 6 foot high fence with vinyl coated slats. The Applicants proposed a minimum 6 foot 

high fence with vinyl privacy slats. Section D(3) required that no equipment cabinet or shelter 

could be greater than 12 feet in height. The respective Applicants' equipment shelter and/or 

cabinets met the 12 foot height requirement. Section D(4) required that any emergency 

generator utilize natural gas or propane. T-Mobile proposed no generator and the Verizon 

Wireless generator proposed the use of natural gas. Lastly, Section H of the Ordinance 

affirmatively required that the reviewing board retain a qualified radio frequency engineer to 

review all application materials. In accordance with that requirement, the Board retained the 

services of Dr. Bruce Eisenstein as its Radio Frequency expert. Dr. Eisenstein, whose 

qualifications were stipulated to by the respective Applicants, participated extensively 

throughout the entire public hearing process. 

The original Application, did not comply with only two of the many specified conditional 

use standards of the Ordinance. First, Section B(8) of the Ordinance requires that wireless 

telecommunication facilities be in compliance with the applicable minimum setback 

requirements, plus one foot of additional setback for each foot of tower height. Based on that 

Ordinance provision, a 135 foot setback would be required 4, whereas the Facility as originally 

proposed was located 42.68 feet from the side yard property line adjoining Lot 18. This 

3  The flagpole structure as originally designed included a flag to be appended to the top of the structure. As 
subsequently amended, the flag was proposed to be eliminated. 

4  The minimum side yard setback is 15 feet plus a 120 foot tower height equals 135 feet. 
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deviation was eliminated with the alternative location, as discussed below. Second, Section B(9) 

requires that wireless telecommunication towers only be located within the rear yard of 

developed lots. A rear yard is defined under other provisions of the Mendham Borough Land 

Development Ordinance as the space extending across the full width of the lot between the rear 

lot line and the nearest part of any building. As applied to the Property, the only location that 

would be in compliance with that provision is the area behind Building D, which is encumbered 

by wetlands. 

While the Application as originally filed had sought a use variance pursuant to N.J.S.A. 

40:55D-70d(1) and a height variance pursuant to N.J.S.A. 40:55D-70d(6), by virtue of its 

classification as a conditional use by the newly adopted Ordinance, the requested variance relief 

was amended to only require conditional use variance relief pursuant to N.J.S.A. 40:55D-70d(3) 

due to of the failure to comply with the above two conditions pertaining solely to a conditional 

use. The requirement for a height variance was at this time eliminated. 

The Board retained the services of Dr. Bruce Eisenstein as its Radio Frequency expert. 

Dr. Eisenstein, whose qualifications were stipulated to by the respective Applicants, participated 

extensively throughout the entire public hearing process. 

The Application ultimately spanned 22 public hearings. That public hearing process had 

a "demarcation" line marked by the eventual appearance and objection of Intervenor Irving Isko 

beginning with the February 3, 2009 public hearing. The public hearing process commenced 

with the presentation of four expert witnesses on behalf of the Applicants. Their initial direct 

testimony was essentially uncontroverted. Specifically, at the public hearings conducted on June 

4, 2008; July 1, 2008; September 3, 2008; October 7, 2008; and December 2, 2008; the 

Applicants presented the expert testimony of (a) Glenn Pierson — the Applicants' Radio 
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Frequency expert; (b) Dan Collins — the Applicants' Radio Frequency Emissions Compliance 

expert; (c) Robert Foley, P.E. — the Applicants' Site Plan Engineer; and (d) Timothy Kronk, P.P. 

— the Applicants' Professional Planner. These witnesses were accepted by the Board as experts 

in their respective field of expertise. 

At the second public hearing, an inquiry was raised as to whether consideration should be 

given to exploring a different location on the Property for the siting of the Facility. In 

conjunction with proffered expert testimony by the Applicants' Site Plan Engineer that the rear 

portion of the Property is encumbered by wetlands and applicable transition areas, the Borough 

Engineer inquired whether it might be possible to obtain a wetlands redevelopment permit to 

potentially site the Facility in the rear yard of the Property. A discussion ensued as to whether 

consideration should even be given to investigating that alternate possibility. At the Board's 

clear direction to the Applicants, however, no additional consideration was to be given to a 

location in the rear yard of the Property. The Chairman, with no dissenting comment from any 

Board member, very specifically indicated that notwithstanding the environmental concerns, 

such a location "impacts the adjoining property owners"; that such a location would potentially 

invoke the need for additional variances from the required Ordinance setback to residential 

properties and most critically concluded: 

"So, that kind of takes [a rear yard location] off the field by itself unless we want 
to grant a variance and in the process upset the neighbors. The neighbors are 
here." (T. 7/1/08, P 19, L 14-17.) 5  

Throughout the next 20 public hearings there was no further discussion whatsoever by 

the Board about locating the Facility in the rear yard of the Property behind Building D. During 

the hearings process, the Board, however, did request that the Applicants consider relocating the 

Facility to a different location on the Property, specifically, to directly behind the Kings loading 

5 
Transcript references are to the date of public hearing, followed by page and line reference. 
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dock (behind Building B). This revised location was the subject of a presentation by the 

Applicants' Site Plan Engineer at the September 3, 2008 public hearing. Based on the 

presentation of Exhibits A-12 and A-13 depicting the alternate location of the compound, the 

Site Plan Engineer testified that the design of the Facility was essentially the same as that which 

was proposed in the original location behind Building C. By virtue of the relocation from the 

original location behind Building C, the previously required side yard setback variance 

(conditional use deviation) was eliminated. The only remaining deviation from the Ordinance 

was a requirement that the Facility be located in the rear yard. Since the only location that could 

meet the 'rear yard' requirement (the area behind Building D) was soundly rejected by the Board 

at the July 2008 public hearing, the Applicants proceeded with the revised location behind 

Building B. 

No concerns were raised at the September 3, 2008 public hearing about this alternate 

location behind Building B. In fact, when prompted by the Applicants' expert testimony that 

there could potentially be a loss of eight parking spaces, the Board, through its Chair, stated, 

"I'm not concerned about parking issues. I think it could be made to — it can be managed 

effectively" (T. 9/30/08, P 46, L 17-19). The Board, clearly satisfied with this alternate location, 

was already at this point more focused on such site plan details as landscaping, fencing and 

curbing6 . 

The focus of the next two public hearings was not where on the Property the Facility was 

to be located, but instead on the means by which the communications tower could be designed to 

accommodate other future wireless communication carriers as co-locators and how that might 

affect the proposed height of the structure. That reasonable inquiry was in part based on Section 

C(3) of the Borough's new Ordinance requiring such structures to be designed for not less than 

6  In fact, the Chairman noted, "we might even let you have an 8 foot fence around this one". 
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three providers. The Board, consistent with that Ordinance objective, spent considerable time 

gathering information from the respective experts including its own Radio Frequency expert and 

Engineer, as to the best way to design the tower to maximize the number of carriers that could be 

accommodated on it. This would also serve the goal of avoiding the potential construction of an 

additional tower that might become necessary to accommodate additional wireless 

communications carriers who might not be able to be accommodated on the proposed tower from 

a radio frequency or structural design perspective. In fact, under the Ordinance, one of the stated 

purposes is to "minnmze the total number and height of wireless telecommunications towers 

within the Borough" (See Section A5 of the ordinance). That discussion resulted in a 

determination by the Board that the tower height be increased to 130 feet to accommodate up to 

a total of four wireless communications carriers. The Applicants agreed to the Board's requested 

design change. 

By virtue of the specific request from the Board to increase the height of the tower to 130 

feet, an additional conditional use deviation was created in that the Ordinance permits only a 

maximum tower height of 120 feet. Appropriately, since the requested tower height of 130 feet 

originated with the Board, and furthered the goal of the Ordinance to accommodate the 

maximum number of co-locators, the Board did not rely on that deviation as a basis for denial. It 

specifically found in the Resolution as follows: 

"The Board acknowledges that it requested consideration of the 130 foot 
monopole height and confirms that is not a basis for the negative decision." 
(Paragraph 4, Page 6 of the Resolution) 

By the December 2, 2008 public hearing, it was evident that the Board's two real 

concerns, regarding location of the Facility on the Property and accommodating co-location by 

other carriers, had been addressed to its satisfaction. The Board had requested the Applicants to 
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relocate the Facility to eliminate the side yard setback deviation, and the Applicants complied 

with that request. The Board, in requesting the Applicants to relocate the Facility to behind 

Building B, was obviously aware that said location still did not meet the Ordinance requirement 

that the Facility be located in the rear yard as technically defined by the Ordinance. In fact, the 

Board at the onset had specifically rejected locating the Facility in the rear yard. The Applicants, 

having complied with the Board's request to construct a 130 foot structure and having otherwise 

addressed all inquiries of the Board's professional consultants, including its Radio Frequency 

expert, its Engineer, and its Planner, were hopeful that the hearing would conclude and 

reasonably expected the Board would grant its approval at the Board's December 2, 2008 public 

hearing. 

The Board ultimately elected not to vote at the conclusion of the December public 

hearing, deferring expected summations and a final vote to its February 2009 public hearing. 

What was expected to be a final vote in February 2009 was thereafter deferred for 17 additional 

public hearings to permit objection to the Application by various interested parties, primarily 

Intervenor Irving Isko 7. Ultimately, at the conclusion of the public hearing process, the Board 

voted to deny Plaintiffs' Application. As reflected in the Board's memorializing Resolution, the 

Board articulated only one basis for denial; namely, that due to the unique development of the 

Kings Shopping Center, the inability to comply with the rear yard setback requirement renders 

the Property unsuitable for the conditional use. 

In light of that sole basis for denial, a lengthy recitation of the proffered testimony of 

every witness or party who participated in the public hearing process is not necessary. Instead, 

7  Objector's Counsel had indicated that his Radio Frequency and Planning experts were expected to testify for 45 
minutes each. Clearly that estimate was way off as the matter proceeded for 17 additional hearings (T. 2/3/09, P 10, 
L 10-13). 
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the proffered testimony of the respective witnesses will be briefly summarized as they 

specifically relate to the Board's ultimate findings of fact and conclusion of law. 

Glenn Pierson, the Applicants' Radio Frequency expert, testified at a total of ten public 

hearings. His expert testimony was the subject of extensive review by the Board's appointed 

independent Radio Frequency expert, Dr. Bruce Eisenstein. Mr. Pierson presented expert radio 

frequency testimony on behalf of both Applicants. Exhibits A-1 and A-3 for T-Mobile and 

Verizon Wireless respectively demonstrated the existing gap in wireless communication 

coverage for each Applicant. The Exhibits were based on industry accepted computer 

propagation charts that were then verified by a "drive test" based on data compiled from each 

Applicants' existing wireless communication facilities, including specifically those located at the 

St. John the Baptist property located in the Borough of Mendham, and at a facility in Mendham 

Township located on Conifer Drive. (T. 6/4/08, P 24-25.) Based on the computer propagation 

models as verified by the actual drive test data, Mr. Pierson concluded that a gap in wireless 

communications coverage exists for each carrier as reflected in Exhibits A-1 and A-3. The "gap" 

area includes the major transportation corridor of Route 24 extending from Hope Farm Lane to 

Halstead Road including the major commercial center known as the Kings Shopping Center, 

significant residential areas located on Dean Road, Drake Road and Franklin Road, a senior 

center located immediately to the west of the Property, as well as Cold Hill Road, Tempe Wick 

Road, and the Mendham Borough Police Station. Mr. Pierson testified that with respect to that 

identified gap area, approximately 95% of the gap area would be eliminated by virtue of the 

proposed Facility at the Property. Responding to certain arguments advanced by the Intervenor's 

Radio Frequency witness, Ronald Graiff, as to whether the analysis reflected in the computer 

propagation modeling matched that of the drive test data derived from existing sites, Mr. Pierson 
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testified that the two analyses matched very closely relative to the description of the gap, and that 

the analysis reflected in the propagation chart actually slightly over predicted the gap area. 

Mr. Pierson further testified that in accordance with the Ordinance siting priorities, there 

is no existing structure that could be utilized to eliminate the existing gap in coverage for both 

Applicants. Mr. Pierson also testified that in accordance with the siting priority for new towers, 

the Municipal Police Station property would meet the Applicants' technical objectives. 

However, written inquiries had been made to the Borough to inquire if it would agree to lease the 

Municipal Police Station property for the siting of a wireless communication facility (See 

Exhibit A-4). The Borough declined (See finding number 22 of Resolution). 

The Intervenor presented its Radio Frequency witness, Ronald Graiff in opposition to the 

expert testimony of Mr. Pierson. The totality of Mr. Graff' s testimony reflects a criticism of 

certain aspects of the methodology and testing utilized by Mr. Pierson, but at the end of the day, 

did not credibly dispute either the existence of the gap or the fact that a wireless communication 

facility at the Property at the proposed height would eliminate the gap. Mr. Graiff himself 

performed no drive test nor did he undertake his own computer propagation analysis. 

The Board's independent Radio Frequency expert concurred in every material aspect 

with the expert testimony of Mr. Pierson and rejected the testimony of Mr. Graiff. Dr. Eisenstein 

concurred that the design criteria utilized by the respective Applicants was reasonable. Dr. 

Eisenstein completely rejected the arguments advanced by Mr. Graiff that criticized the 

methodology utilized by the Applicant's expert Mr. Pierson. Dr. Eisenstein repeatedly opined 

that the methodology utilized by the Applicants was appropriate and accepted in that it utilized a 

computer propagation model that was verified or fine-tuned with actual drive test data. Drive 

tests, according to Dr. Eisenstein, are by themselves "inaccurate", and the only time they work, is 
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in conjunction with computer prediction data (T. 5/13/09, P 133, L 18-23), as was done in this 

case. He further stated, "The best use of the drive test, I believe, is to tune the model" (T. 6/3/09, 

P 68, L 8-9). Specifically, based on the approved methodology utilized by Mr. Pierson, Dr 

Eisenstein opined that, "in this case, the gap is significant. It's quite large" (T. 6/3/09, P 73, L 

16-17). His very clear conclusion in that regard was directed to Mr. Graiff in the following 

manner: 

"I've been listening to all this and I don't see anything happening. I would expect 
testimony to come in to say, no, there's no gap, instead — it's completely closed 
and, you know, they don't need their site, but that isn't what I heard. That isn't 
what I heard from Mr. Graff' s testimony. Mr. Graiff was unwilling to opine on 
whether or not there was a gap or not. 

And my opinion is, and I've state[d] (sic) it on the record, is there is a gap based 
on the information. I'm just wondering in terms of preparing for the coming 
hearings, am I going to hear something that's going to tell me that, no there is not 
a gap?" 
(T. 8/4/09, P 63-64, L 16-25, L 1-10). 

At the conclusion of the public hearing, Dr. Eisenstein issued his final expert report 

(Exhibit ZB-1). That report contains the following important conclusions: 

A. As to the present Application — Based on the accepted —85dBm standard, there is 

a gap for both Applicants, in the vicinity of the Kings Shopping Center. 

B. As to the Objector's testimony: That Mr. Graiff s questions about the precision of 

the data presented by the Applicants were misplaced; that even giving Mr. Graiff credit 

for all issues he raised, it would only call into question the margins of the gap (margins of 

less than several hundred feet); that Mr. Graff' s objection to the accuracy of the plots 

was simplistic; and that the Applicants' drive test data did align very well with the 

propagation plots. The Board's expert noted Mr. Graiff s comments that "I have made no 

personal opinion with respect to whether this tower is needed or not". 
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C. 	Dr. Eisenstein then offered the following conclusions based on his evaluation of 

the evidence submitted and the absence of contradictory evidence: 

1. There is a gap in coverage at a reasonable power level of-85 dBm in the 

vicinity of the proposed facility for both Applicants. 

2. The proposed antenna placement will ameliorate this gap to the greatest 

extent possible. 

3. The proposed antenna placements are at the minimum heights possible to 

achieve this amelioration. 

4. The site will be in full compliance with all FCC regulations. 

Critically, in its memorializing Resolution of denial, the Board made a specific factual 

finding (Paragraph 20) that it "takes into account the conclusions by Dr. Eisenstein that a gap in 

appropriate design coverage exists and that the proposed facility is located to address that 

deficiency". It made no factual finding or conclusion disputing the existence of a gap, the 

amelioration of the gap from a facility at the proposed location, or that the antennas proposed are 

at the minimum height necessary to eliminate the gap. Simply stated, the Board accepted the 

expert radio frequency testimony of the Applicants and rejected all arguments to the contrary 

proffered by the Intervenor or other interested parties. 

The Applicants also presented the expert testimony of Robert Foley, P.E. as their Site 

Plan Engineer. Mr. Foley reviewed all site plan details relating to the design of the Facility 

inclusive of its requested increase in height to 130 feet; the various design alternatives to a 

"flagpole" type of structure (which were ultimately rejected by the Board); all relevant details 

concerning the proposed radio equipment cabinets and shelter being proposed; the relevant 

details for the proposed Verizon Wireless natural gas generator; the type of fencing, landscaping, 
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and lighting; the effect of the Facility on existing parking; and compliance of the Facility with 

applicable structural code provisions. Mr. Foley also reviewed the operational characteristics 

associated with the proposed Facility. The only required utility service is for electric and 

telephone service. No water or sewer service is required. The Facility is unmanned and 

uninhabited, and is remotely alarmed and monitored. The Facility is only visited once every four 

to six weeks by a service technician for routine maintenance Almost all of those basic site plan 

details were unchanged by virtue of the alternate location requested by the Board. While the 

original location had proposed an actual flag to be affixed at the top of the communications 

tower, that design with the approval of the Board was amended to eliminate the flag, making the 

structure from a design perspective, a "flagless flagpole". (The flag was in part eliminated 

because the presence of an American flag as originally proposed would have required the pole to 

be lighted at night as required by applicable regulation.) In addition, the Applicants agreed to 

make available the tower free of charge for communications use by potential municipal police, 

fire or emergency services. 

No expert testimony was presented by any site plan engineer in opposition to that 

presented by Mr. Foley. Ultimately, the Board, as it did with the radio frequency testimony, 

made no factual finding or conclusion of law that relied on site plan issues as its basis for denial. 

The Applicants also presented the expert testimony of Timothy Kronk, P.P., a licensed 

Professional Planner, in support of the Application. The Board, throughout the public hearing 

process, had its Professional Planner attend all meetings. In addition, the Intervenor retained the 

services of George Ritter, a Professional Planner, who testified in opposition to the Application. 

Mr. Kronk testified at four public hearings. In addition to his testimony during the public 

hearing process, Mr. Kronk submitted a planning report entitled "Planning Report — Use 
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Variance and Height Variance Preliminary and Final Site Plan — Block 801, Lot 20, Route 

24/East Main Street, Borough of Mendham", dated May 21, 2008. Mr. Kronk also proffered a 

series of visual analyses. The visual analyses were based on what is commonly referred to as a 

"balloon test", where a balloon is flown to a height of the proposed tower and a computer 

simulation is then prepared visually depicting the proposed wireless communication facility at 

the specified height. Mr. Kronk presented planning testimony in support of the Application at 

both potential locations and proffered a visual analysis at both locations. 

Mr. Kronk described with the aid of an aerial photograph (Exhibit A-6) the nature of the 

surrounding land uses. These surrounding land uses are characterized by predominately 

commercial uses to the east, and residential properties, including a senior citizen complex, to the 

west and northwest (rear) of the Property. Mr. Kronk described the operational aspects of the 

Facility, characterizing them as a benign use with limited site access requirements and as a use 

that does not have any of the traditional impacts associated with land development (T. 7/1/08, P 

69). Mr. Kronk noted that generally the focus in applications of this nature is on the visual 

impact, if any. 

Mr. Kronk performed the visual analyses described above not only based on the proposed 

flagpole design, but also various design alternatives requested by the Board, including that of a 

windmill structure. In addressing the alternate design considerations, Mr. Kronk clearly 

advocated the flagpole structure, as the design with the least visual intrusion. Critical to his 

opinion was that there were no antennas visible, and that everything "is totally contained in the 

structure". The windmill structure suggested by the Board was not favored by Mr. Kronk 

because of its increased relative mass as compared to that of the flagpole. 
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Mr. Kronk noted that his visual analysis performed in April reflected a "worst case 

scenario" since the leaves were not on the surrounding trees and that when the leaves were out 

on the trees, "there would be less visibility of the structure" (T 7/1/08, P 86). Mr. Kronk, as part 

of his visual analyses based on the original location, acknowledged a viewshed at the intersection 

of East Main and Cold Hill and along portions of East Main (to the east), as well as the 

commercial areas. Mr. Kronk addressed the viewshed of the surrounding residents of Dean Road 

located to the northwest of the property as follows: 

"In April, along Dean Road, there is no visibility from the Dean Road right-of- 
way to the balloon structure. I certainly was concerned about these residents that 
abutted closest to the swim club. And, actually, I was surprised from the right-of-
way there was no visibility, so there was no photographs taken at that location. (T. 
7/1/08, P86, L 16-23) 

When that same type of analysis was performed for the revised location behind the Kings 

building (Building B), "the analysis showed that the viewshed area was very similar to the 

original location" (T 9/3/08, P 69, L 22-24). In other words, there was no effect on visibility to 

the Dean Road residences at either location. 

Mr. Kronk, in both his planning report and testimony before the Board, reviewed in detail 

the type of required variance relief, the statutory criteria for the granting of such relief and the 

analysis supporting the requested variance relief for the Application. A detailed analysis of that 

testimony is deferred to the Legal Argument that follows but will be briefly summarized here. 

While Mr. Kronk's planning report initially addressed the variance relief required by the original 

location, by the time he testified at the public hearing, the alternate location had been requested 

by the Board, and his testimony addressed the variance relief requested as a result of that revised 

location. That being said, much of the planning analysis contained in his report was equally 

applicable to both locations. 
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At the revised location, there was originally only one deviation from the Ordinance 8. The 

deviation as described above, was from Section 215-12.5B(9), that all towers be located within 

the rear yard of developed lots. Mr. Kronk noted that the only location that would be in 

compliance with that Ordinance requirement was behind Building D — the fitness center/racket 

club. Mr. Kronk noted the obvious "Catch 22" situation, as he characterized it, resulting from 

such a requirement. That location would not be in compliance with the Ordinance's rear and 

side yard setback requirements, which require a setback equal to the tower height plus the 

applicable side yard and rear yard setbacks (T. 10/7/08, P 38, L 15-23). Mr. Kronk opined as to 

what would be the clear intent of such an ordinance provision — to try to avoid having facilities in 

the front of developed properties. For example, on adjoining commercial properties, such as 

Morrows Auto Body or the Ford Dealer, where you have a building along Route 24, and open 

space in the back, then it would make sense to place a facility in the back (T. 10/7/08, P 39, L 7- 

17). Mr. Kronk noted that the Property was obviously distinguishable in that you have four 

buildings located on the Property and that the Facility is to be located directly behind Building B 

(as well as to the technical rear behind Building A and C). Mr. Kronk observed that it is the 

unique nature of the layout with the shopping center, the Kings building and tennis club being on 

the same Property, that created the deviation for which relief is sought. 

By virtue of the use being conditionally permitted, Mr. Kronk addressed the statutory 

criteria for the granting of the conditional use variance pursuant to Coventry Square v Westwood 

Zoning Board of Adjustment, 138 N.J. 285 (1984). While again a comprehensive analysis of Mr. 

Kronk's planning analysis is more appropriately deferred to the Legal Argument that follows, 

Mr. Kronk pointed out that by virtue of its conditional use classification under the Ordinance, the 

8  The second deviation relating to the proposed 130 foot tower height, which was requested by the Board and arose 
after Mr. Kronk's testimony. The Board appropriately has not relied on that deviation as a basis for denial. 
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Borough has determined that the use is appropriate in the zone district but has imposed some 

conditions that must be satisfied. The inability to comply with certain conditions need not 

materially affect the appropriateness of the site, and Mr. Kronk correctly articulated that the 

required demonstration by the Applicants under the statutory criteria is whether the site remains 

particularly suitable for the proposed use notwithstanding, in this case, the one deviation. In both 

his planning report and testimony, Mr. Kronk concluded that the Property is particularly suitable 

for a number of reasons, and that the Property would continue to be particularly suitable for the 

proposed telecommunications use notwithstanding the Facility's location behind Building 

Building B as compared to behind Building D. Stated differently, the location of the Facility 

behind the Kings loading dock as compared to behind the Health Club does not render the site 

unsuitable. Having opined that the "positive criteria" has been satisfied, Mr. Kronk also 

addressed the required negative criteria. Recognizing that the use is conditionally permitted in 

the zone, recognizing that as proposed by the Applicants, only one condition is not met by the 

Application, recognizing that the use is a benign operational use, and based on his 

comprehensive visual analysis, Mr. Kronk concluded that there will be no substantial detriment 

to either the public good or zone plan or zoning ordinance of the Borough and that the negative 

criteria were thereby satisfied. The Board's Professional Planner, in both his review report and 

participation in the public hearing process, articulated no issue with the substance of Mr. Kronk's 

testimony. 

The Intervenor's planning witness, George Ritter, testified at five public hearings. 

Fundamentally, Mr. Ritter expressed concern about the placement of the proposed Facility at the 

Property, notwithstanding the Borough's determination to make the East Business Zone District, 

where the Property is located, the only conditionally permitted zone district. Additionally, Mr. 
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Ritter, relying presumably on the testimony of Mr. Graiff, argued that certain radio frequency 

standards of the Ordinance had not been met, and somehow the Applicants therefore did not 

qualify as a permitted conditional use. Mr. Ritter criticized how the Applicants addressed the 

siting priorities of the Ordinance. Specifically, Mr. Ritter advocated the potential use of the 

police station property 9  for the siting of the Facility, either alone or in combination with the 

potential use of the JCP&L substation property. Mr. Ritter was critical of the Applicants' visual 

analyses, suggesting that certain affected areas were not analyzed and ignoring Mr. Kronk's 

specific analyses of the residential areas along Dean Road. Mr. Ritter concluded that the 

deviations he opined were applicable to the Application rendered the site unsuitable and that 

therefore the statutory criteria under N.J.S.A. 40:55D-70d(3) had not been satisfied. 

The Board, at the conclusion of 22 public hearings, voted seven to zero to deny the 

Application. After having early on rejected consideration of a potential location in the rear yard, 

that location now magically appeared nearly two years later, only after the record was closed, as 

the preferred location. Once the discussion of the rear yard location took place in July 2008, 

there was no affirmative mention of that location by the Board again until its final deliberating 

comments at the June 2, 2010 public hearing. Though the Board had affirmatively steered the 

Applicants away from siting the Facility in the rear yard of the Property over two years earlier, 

and spent the ensuing two years exploring other locations on the Property, the Board now cited 

failure to locate the Facility in the rear yard as the sole reason for denying the Application. 

A Complaint in Lieu of Prerogative Writs was timely filed on August 20, 2010 by 

Plaintiffs challenging the denial by the Board. The Complaint alleges inter  alia that the Board's 

denial was arbitrary, capricious, and unreasonable and in contravention to the provisions of the 

9  The record, of course, is clear that the police station property was not made available by the Borough. (See again 
Paragraph 22 of Resolution.) 
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New Jersey Municipal Land Use Law. By order dated December 3, 2010, the Court granted the 

intervention motion of Irving Isko, and on said date, entered a Case Management Order setting 

further the required briefing schedule and trial date. 
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LEGAL ARGUMENT 

POINT I 

The Board's Decision to Deny Plaintiffs' Application as Reflected in its Resolution 
of Denial is Arbitrary, Capricious, and Unreasonable 

It is acknowledged that judicial review of a Board of Adjustment action is limited to 

whether the Board's decision is "supported by the record and is not so arbitrary, capricious, or 

unreasonable as to amount to an abuse of discretion". New Brunswick v Borough of South 

Plainfield Board of Adjustment, 160 N.J. 1, 14 (1999); Sica v Board of Adjustment of Wall 127 

N.J. 152, 166-67 (1992). While the words "arbitrary" and "capricious" may sound harsh, they 

are simply the standard of appellate review. Anastasio v Planning Board of the Township of 

West Orange, 209 N.J. Super. 499, 522 (App. Div. 1986); Cox, New Jersey Zoning and Land 

Use Administration, Section 33-3.1 (GANN 2010). 

Based on the Board's very specific direction to the Applicants during the public hearing 

process; consideration of all the relevant provisions of the Borough of Mendham's wireless 

communication Ordinance; as well as consideration of the appropriate planning principles to the 

applicable statutory criteria, the Board's action cannot be viewed as anything but arbitrary, 

capricious, and unreasonable. 

A. 	The Board's Stated Grounds for Denial is Completely Contrary to the Specific 

Direction it Provided to the Applicants During the Public Hearing Process. 

The process by which the Applicants ended up proposing the Facility behind the Kings 

Supermarket (Building B) and in front of the Health and Racket Club (Building D) is absolutely 

critical to an understanding of the Board's arbitrary, capricious, and unreasonable conduct. That 

process is detailed in the Statement of Facts, but given the Board's ultimate conclusion of law 
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denying Plaintiffs' Application on this one locational consideration, a brief recitation of what 

may be characterized as the Board's bait and switch conduct is warranted. Based on the original 

September 20, 2007 Application, the site plan proposed a siting of the Facility behind Building 

C. At the second public hearing, the issue of potentially exploring a relocation of the Facility to 

the "rear yard" as defined in the Borough of Mendham's Land Development Code and as 

required by Ordinance was discussed. The only possible location to meet this criteria was behind 

Building D. It was clearly rejected by the Board. It was rejected on the basis that such a location 

would bring it closer to existing residences, and would potentially create the need for a variance 

from the required setback to residences. Such a location was stated to "impact the adjoining 

property owners" (those being the residential property owners). As a result "...that kind of takes 

it off the field by itself unless we want to grant a variance and in the process upset the 

neighbors". Thereafter, the issue of a potential relocation of the facility to meet the "rear yard" 

requirement (behind Building D) was not even discussed in anyway by the Board until after the 

record was closed, when the Board reached its final decision. Yet that location, rejected by and 

never revisited by the Board during the course of the remaining hearings, serves as the sole basis 

for denial. 

What compounds the injustice in the Board basing its denial on a location that it clearly 

rejected right from the onset, was that the Applicants worked cooperatively with the Board over 

the course of the following two years and twenty public hearings, responding to and analyzing 

the Board's every request and concern, in ultimately identifying an alternate location for the 

Facility behind the Kings Supermarket and in front of the Racket Club, which was not in the rear 

yard. The Applicants reasonably and justifiably believe that the Board's locational 

considerations had been fully addressed by the Board's direction to the Applicants to relocate its 

24 



Facility behind Building B but not to the rear yard behind Building D. The Board's conduct in 

this regard is nothing short of the type of arbitrary, capricious, and unreasonable action that 

demands a reversal. 

B. 	The Relevant Provisions of the Borough's Wireless Communication Ordinance do 

not, Taken as a Whole, Provide for the Siting of Facility in the Rear Most Portion of the  

Property. 

The Borough of Mendham, pursuant to the provisions of its newly adopted wireless 

communication Ordinance has designated only one zone district (as distinct from municipally 

owned properties and properties devoted to educational uses) in which wireless communications 

are classified as a permitted conditional use. That one zone district is the East Business Zone 

where the Property is located. The Borough's Ordinance, while conditionally permitting 

- wireless telecommunications in the East Business Zone District, also sets forth certain locational 

standards (deemed to be specifications or standards pertaining solely to a conditional use) for an 

applicant to comply with. If an application meets all of such standards, the matter qualifies as a 

permitted conditional use, and jurisdiction vest swith the Planning Board (See N.J.S.A. 40:55D-

67). Failure to comply with any of the specified conditional use standards or specifications 

would, however, require an applicant to obtain use variance relief pursuant to N.J.S.A. 40:55D-

70d(3). That section of the Municipal Land Use Law specifically provides that it is the Board of 

Adjustment's exclusive authority to grant a variance to permit a "deviation from a specification 

or standard pursuant to N.J.S.A. 40:55D-67 pertaining solely to a conditional use". 

The Board determined that there were only two specifications or standards not met by the 

Plaintiffs' Application. The first was from Section C(2) of the Ordinance, which provides that 

"No tower shall exceed a height of 120 feet." 
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The Board specifically requested the Applicants to increase the height of the tower from 

its original proposed height of 120 feet to 130 feet to ensure the design would maximize co-

location for other service providers, as required by Section C(3) of the Ordinance. The Board, to 

its credit in that regard, specifically found in conclusion of law Paragraph 4, Page 6 that: 

"The Board acknowledges that it requested consideration of the 
130 foot monopole height and confirms that it is not a basis for this 
negative decision." 

The second deviation of this Application was from Section B(9) of the Ordinance, which 

provides as follows: 

"Additional setback and location requirements for WT towers. 
WT towers shall only be located within the rear yard of developed 
lots or within the rear half of the building envelope for 
undeveloped lots." 

The Board's denial based on that single provision of the Ordinance must be considered in 

the context of all of the other provisions of the Ordinance. Specifically, the reliance on Section 

B(9) must be considered in pari materia with the provisions of Sections B(7) and (8). Section 

B(7) provided as follows: 

"Minimum lot area. No WT building or structure shall be installed 
or erected upon any lot having less than the minimum required lot 
area for the zone in which the lot is located. In ho event shall WT 
facilities be set back less than 150 feet from the street right-of-way 
line and not less than 250 feet from any residential dwelling in any 
direction." 

Section B(8) provides the following: 

"Setback requirements for WT facilities. In any zone where 
conditionally permitted, WT facilities shall be located in 
compliance with the applicable minimum setback requirements 
plus one foot of additional setback for each foot of tower height. 
In no event shall WT facilities be set back less than 150 feet from 
the street right-of-way line and not less than 250 feet from any 
residential dwelling in any direction." 
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Sections B(7)(8) and (9) reflect the following Ordinance objectives, which were met by 

the Applicants: 

1. Section B(7) reflects an objective that the Facility be located a reasonable 
distance from the street front property right-of-way line. The proposed location is 
over 700 feet from the front street right-of-way line, a distance over four times the 
Ordinance requirement. 

2. Section B(8) imposes a "centering" requirement for the siting of the 
Facility. The Facility was required to be set back the tower height plus that of the 
applicable front, side, or rear yard setback, resulting in a 145 foot required side 
yard setback and a 180 foot front and rear yard setback. The Application meets 
that requirement. 

3. Section B(9) and by reference to the definition of "rear yard", evidences 
an intent that the Facility be located behind an existing building. That objective 
would serve the purpose of utilizing the building as a physical buffer to mitigate 
the visibility of the facility. 10  That mitigation is achieved here by the location 
behind Building B, which serves as the physical buffer. However, since Building 
D is located to the rear of Building B, relief was technically required from this 
section of the Ordinance because the Facility would not be located behind the 
rear-most building on the site. 

These three provisions of the Ordinance taken together provide for a siting objective as 

follows: The Facility should be centered within the respective Property to avoid the placement 

of the Facility proximate to an adjoining property and not in the front portion of the Property. 

The Facility should also be located physically behind an existing building to utilize said building 

as a form of visual buffer. These respective provisions do not bear out an Ordinance requirement 

that the Facility must be located in the rear-most portion of the Property, regardless of the 

configuration of the Property and existing buildings on the Property. Such a requirement would 

be completely at odds with the required setback provisions of the Ordinance in this case. The 

Board's reliance on the "rear yard" requirement must accordingly be analyzed with that in mind 

10 The Board itself admits that the visual screening of the building was a purpose of the rear yard requirement (See 
Paragraph 25 of the Resolution.) 
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and for the reasons set forth herein and in Point C, which follows, the Board's reliance on the 

"rear yard" requirement as a basis for denial is arbitrary, capricious, and unreasonable. 

C. 	The Plaintiffs Satisfied the Statutory Criteria for the Granting of the Conditional 

Use Variance Pursuant to N.J.S.A. 40:55D-70d(3). 

As its sole basis for denial, the Board has relied exclusively on its conclusion that the 

Applicants' inability to comply with the rear yard siting requirement renders the site unsuitable. 

Such a conclusion is not analyzed in any matter in the context of the required applicable statutory 

criteria. A resolution must contain sufficient findings based on the proof submitted to satisfy a 

reviewing court that the Board has analyzed the applicant's variance request in accordance with 

the statute and in light of the municipality's master plan and zoning ordinance. Medici v BPR 

Co. 107 N.J. 1, 23 (1987). In Harrington Glen, Inc. v Board of Adjustment of Leonia  52 N.J. 22, 

28 (1968), our Supreme Court explained: 

"Denial of variance on a summary finding couched in the conclusionary 
language of the statute is not adequate. There must be a statement of the 
specific findings of fact on which the Board reached the conclusion that 
the statutory criteria for a variance were not satisfied. Unless some 
findings are recited, a reviewing court cannot determine fairly whether the 
Board acted properly and within the limits of its authority in refusing a 
variance." 

As further noted, in New York SMSA v. Board of Adjustment,  370 N.J. Super. 319, 334 

(2004), the necessity of a Resolution that clearly states the reasons for a Board's decision on a 

variance request is especially compelling in the context of a wireless communication site 

application. See e.g., Cell South of New Jersey, Inc. v Zoning Board of Adjustment, West 

Windsor,  172 N.J. 75, 82-91 (2002). 

No analysis of the statutory criteria is set forth in the Resolution. Any analysis of the 

applicable statutory criteria must  start with recognition of the specific burden of proof that would 
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be applicable to a wireless telecommunication case involving a deviation from a conditional use 

standard pursuant to N.J.S.A. 40:55D-70d(3). The seminal case of Coventry Square v Westwood 

Zoning Board of Adjustment,  138 N.J. 285 (1994), enunciated a modified version of the 

traditional negative and positive criteria standard tailored specifically for the conditional use 

context. In that case, the Supreme Court held that the focus of the Board in considering a 

variance application pursuant to Section 40:55D-70d(3), is not on whether the proposed use is 

compatible with other uses in the zone insofar as the governing body has presumably determined 

that it is, so long as the conditions relating to the specific site are satisfied. Rather the focus of 

the Board must be on the deviation from the standard. The Court drew a critical distinction 

between variance applications involving a prohibited use with that of a conditional use. In the 

case of the prohibited use requiring a use variance pursuant to N.J.S.A. 40:55D-70d(1), a high 

standard of proof is required to establish special reasons in order to vindicate a municipality's 

determination that the use ordinarily should not be allowed in the zoning district. In the case of 

conditional uses, however, the municipality has determined that the use is allowable in the zone 

district but has imposed conditions that must be satisfied. 

With the distinction between prohibited uses and conditional uses in mind, the Supreme 

Court in Coventry Square  enunciated a modified burden of proof for both the positive and 

negative criteria in analyzing variance requests for conditional uses. As to the positive criteria or 

required proof of "special reasons", proof shall be sufficient to satisfy the Board of Adjustment 

that the site proposed for the conditional use continues to be appropriate notwithstanding the 

deviation from one or more conditions imposed by the ordinance. Thus, a conditional use 

variance must show that the site will accommodate the problems associated with the use even 
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though the proposal does not comply with the conditions the ordinance established. Id. at 298- 

299. 

Satisfaction of the required positive criteria is not in dispute. The Board did not make a 

single factual finding or conclusion of law that would suggest the positive criteria had not been 

met. Based on the absence of any factual finding or conclusion of law to the contrary, the Board 

has acknowledged satisfaction of the positive criteria. 

The Board's only finding of fault with the Application was that it did not meet the 

negative criteria. The Board's concluded in its "Whereas" clause on Page 5, 

"that the use variance and related site plan approval requested by 
the Applicants, Omnipoint Communications, Inc. and New York 
SMSA Limited Partnership d/b/a Verizon Wireless, cannot be 
granted without substantial detriment to the public good or without 
substantially impairing the intent and purpose of the Zone Plan and 
Zoning Ordinance of the Borough of Mendham..." (Emphasis 
applied) 

That incantation of the statutory language relates strictly to the negative criteria. 

Therefore, the Court's inquiry is confined to whether the Board was arbitrary, capricious, 

or unreasonable in denying Plaintiffs' Application for failure to satisfy the negative criteria. For 

conditional use variances pursuant to N.J.S.A. 40:55D-70d(3) pursuant to the standard 

articulated in Coventry Square, an applicant is required to demonstrate that the variance can be 

granted "without substantial detriment to the public good" ("first prong") and will not 

"substantially impair the intent and purpose of the zone plan and zoning ordinance" ("second 

prong"), Id. at 299. 

The focus of the first prong is the effect the grant of the variance from the specific 

conditions of the ordinance will have on surrounding properties. The Board must evaluate the 
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impact on adjacent properties and determine whether it will cause such damage to the 

characteristics of the neighborhood as to constitute substantial detriment to the public good. 

The focus of the second prong is on whether the variance for the specific project at the 

designated site is reconcilable with the municipality's determination that the condition be 

imposed on all conditional uses in this zone district. Id. As specifically applied to cases 

involving telecommunication facilities, such as this one, the negative criteria is assessed in the 

context of a "balancing test". In Smart SMR v the Fair Lawn Board of Adjustment, 152 N.J. 309 

(1998), our Supreme Court, while declining to hold that telecommunication facilities are an 

inherently beneficial use, critically enunciated that application of the negative criteria must be 

assessed pursuant to the same standard for inherently beneficial uses as articulated in Sica v the 

Board of Adjustment, 127 N.J. 152 (1992). "With telecommunication facilities we will weigh as 

we would with an inherently beneficial use, the positive and negative criteria and determine 

whether, on balance, the grant of the variance would cause a substantial detriment to the public 

good", New Brunswick Cellular v the Board of Adjustment, 160 N.J. 1, 15 (1999) quoting Smart 

SMR, supra, 152 N.J. at 332. That weighing or balancing test requires the following analysis 

commonly referred to as the Sica balancing test. 

The four prong Sica balancing test, which is to be applied in wireless communication 

cases, requires the following analysis: 

1. Identification of the public interest at state; 

2. Identification of the detrimental effect that will ensue from the wanting of the 
variance; 

3. Consideration of whether the board may reduce any such detrimental effect by 
imposing reasonable conditions on the use and if so, reduce the weight accorded 
the adverse effect by the anticipated effect of such restrictions; and 
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4. 	Weighing the positive and negative criteria to determine whether, on balance, the 
granting of the variance would cause a substantial detriment to the public good. 

Sica v the Board of Adjustment of Wall,  127 N.J. 152, 165-166 (1992). 

Application of that balancing test to this Application demonstrates satisfaction of the 

negative criteria. The first prong of the Sica  balancing test is "identification of the public interest 

at stake". Satisfaction of this prong of the test is not in dispute. Both Applicants are licensed by 

the Federal Communications Commission to provide wireless communication service to the 

market area, which includes the Borough of Mendham and its surrounding geographical area. 

Critically, as a matter of law, the issuance of a FCC license establishes that the use serves the 

general welfare, Smart SMR, supra,  152 N.J. at 336, in satisfaction of the first prong of the 

negative criteria. The Board, with regard to public interest, specifically found in factual finding 

number 21, "The Board has considered the fact that the Applicants are both FCC licensed 

carriers". 

The second prong of the Sica  balancing test requires an identification of the detrimental 

effect that will ensue from the granting of the variance. The following findings and conclusions 

contained in the Board's Resolution must be considered as part of any analysis of the detrimental 

effects, if any. 

First - in finding number 23, on the critical issue of visual impact, the Board, while 

noting the objection by interested parties to the visibility of a monopole, appropriately 

recognized that such an objection must be balanced "with the imputed knowledge that the 

Planning Board and the Governing Body would have understood that at least a portion of any 

permitted 120 foot monopole in the East Business District would be visible from the Main Street 

Corridor and various historically relevant locations in the Borough." That finding is critical in 

that the Board appropriately recognized that by permitting a tower height of 120 feet in the East 
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Business Zone District, which district is located in the center of the Borough fronting on Route 

24 and proximate to the Main Street Corridor, the Governing Body realized that there would 

obviously be some visibility associated with the facility at this location — a location that the 

Governing Body deemed appropriate by classifying said zone and property as a permitted 

conditional use location. 

Second - in factual finding number 25: 

"The Board interprets the Rear Yard Condition to address a dual 
zoning and planning purpose: A] assistance with the goal of visual 
screening by having a WT facility behind a building; and B] 
removal of a WT facility from the busiest pedestrian use areas of a 
property by having it in the rear yard. 

This finding is significant in that it confirms the real objectives of such an ordinance 

provision. The location of the Property behind Building B, though not technically in compliance 

with the rear yard requirement, nevertheless serves both stated purposes of that Ordinance 

provision; namely, A] the Facility is proposed behind Building B (the Kings Supermarket), 

which would serve as the visual screening sought by the Ordinance, and B] the Facility will not 

be located in the front of the Property where there is the busiest pedestrian use. 

The Board ultimately concludes that based on the "purposes" of the rear yard condition, 

the inability to comply with the rear yard condition renders the Property unsuitable for this 

conditional use. The Board relies on the unique and expansive development of the Kings Health 

Club as the basis for this conclusion. In bears repeating yet again, that it was the Board itself 

that determined and directed the Applicants to relocate the Facility from its original location 

behind Building C to that behind Building B. 

Based on the foregoing and, especially when considered in light of the Board's 

conclusions relative to visual impact, pursuant to the second prong of the Sica balancing test, 
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there were no identifiable detrimental effects caused by the deviation from the condition use 

requirement. The Board's conclusion of apparent detrimental effect by virtue of the Facility not 

being located in the rear yard is not supported by any aspect of the record nor is it substantiated 

by the purposes of the Ordinance as articulated by the Board. 

The third prong of the Sica balancing test requires consideration of whether detrimental 

effects may be reduced by the imposition of reasonable conditions. The Board concluded in its 

memorializing Resolution of denial: 

"There are no available conditions or alternatives that it might suggest or 
impose to ameliorate the degree and impact of the deviation from the rear 
yard condition." (Conclusion number 2, Page 6.) 

Since there was no detrimental effect, this consideration is moot. Nevertheless, even if 

there was some slight impact, the Applicants affirmatively addressed this prong of the Sica 

balancing test by agreeing to every condition sought by the Board. These conditions included 

first and foremost the relocation of the Facility to the location chosen by the Board. It included 

the offering of various structural designs of the tower resulting in the proposed design of a 

flagless flagpole where all antennas were located interior to the structure. It included an 

agreement to construct a tower of 130 feet as requested by the Board to accommodate municipal 

emergency services and future collocations by other carriers. It complied with all 

recommendations of the Board Engineer, including those as to such site plan details as type of 

fencing, landscape species, and type of curbing. Accordingly, when the Board concluded that 

there were no conditions that might be imposed, the simple fact was that all reasonable 

conditions had already been sought by the Board (including that of the requested location) and 

agreed to by the Applicants. 
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The fourth and last prong of the Sica balancing test requires the ultimate weighing of the 

positive and negative criteria to determine whether on balance, the granting of the variance 

would cause a substantial detriment to the public good. Based on the analyses of the first three 

prongs, that balancing test can lead to no conclusion other than that the positive clearly 

outweighed the negative criteria. The public interest is paramount here — a telecommunication 

use is one that as a matter of law, serves the general welfare, and is a necessary part of an 

increasingly essential public service. Smart SMR, supra, at 328. That significant public interest 

is then weighed against a record which is devoid of a finding of any credible detrimental impact 

either to the zone plan, zoning ordinance, or public good. Even as to the usual critical analysis of 

potential visual impact, the Board makes no finding of fact that any visual impact would serve as 

the basis for a conclusion of substantial detrimental impact to the public good. Under the 

aforesaid analyses, it is respectfully submitted that the Court should conclude that the required 

Sica balancing test was clearly satisfied, and that the Board's finding of substantial impairment 

of the zoning plan and zoning ordinance of the Borough of Mendham is accordingly arbitrary, 

capricious, and unreasonable. 
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CONCLUSION 

At the conclusion of an application process that involved, after the filing of the 

application, the enactment of an entirely new wireless communications ordinance by the 

Borough, and thereafter, 22 separate public hearings on the application, the Board voted to reject 

the Plaintiffs' application for site plan approval and a conditional use variance pursuant to 

40:55D-70d(3). Notwithstanding the facts that the proposed facility was located in the 

only zoning district in the municipality in which new wireless communications towers are 

permitted (other than municipally owned properties and certain properties dedicated to 

educational uses); that the proofs overwhelmingly demonstrated the need for the facility at the 

proposed location; and that all of the conditional use requirements set forth in the new ordinance 

were satisfied by the application except two (both of which were suggested by the Board and not 

the Applicants, and one of which was conceded by the Board not to be a basis for its decision), 

the Board decided that the property was somehow not suitable for the proposed installation. In 

making this determination, the Board relied only on a single ground — that the Plaintiffs failed to 

convince the Board that it should grant relief from the rear yard setback requirement. 

Specifically, the Board refused to grant relief from a condition applicable to the zone district in 

general, but was not mentioned in the wireless communications ordinance, that effectively 

prohibits such facilities unless they are to the rear of all buildings on the site. 

In reaching this conclusion, the Board ignored the fact that the proposed location, which 

was behind three of the four buildings on site, was not included in the original proposal and was 

suggested by the Board itself. It ignored the fact that after the Plaintiffs agreed to this 

suggestion, not a single question or objection to this specific location was raised by the Board or 

any of its professionals during 20 subsequent public hearings on the application; its first mention 
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by the Board was during deliberations after the record had closed. The Board further ignored the 

applicable statutory criteria and related case law relevant to the conditional use deviation, as well 

as the extensive proofs submitted by the Plaintiffs demonstrating entitlement to the requested 

relief. In reaching this conclusion, it did not rely upon the advice of it owns experts and couched 

its finding in conclusionary language without any foundation in the evidence in the record, the 

objectives of the Ordinance or the statutory criteria. 

The voluminous record made by the Plaintiffs makes clear that they established 

entitlement to the relief requested in the application. The Board's half-hearted conclusion to the 

contrary is not supported by the record or applicable law, and should be deemed to be arbitrary, 

capricious, unreasonable, and an abuse of its statutory discretion. For all of the reasons set forth 

above, it is respectfully requested that the Court reverse the determination made by the Board 

and enter judgment in favor of the Plaintiffs granting all of the relief requested in the application. 

Respectfully submitted, 

VOGEL, CHAIT, COLLINS AND SCHNEIDER 
A Professional Corporation 
Attorneys for Plaintiffs 
T-Mobile Northeast LLC and 
New York SMSA Limited Partnership d/b/a 
Verizon Wireless 

Dated: February 28, 2011 
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