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CIVIL ACTION 

ORDER 

THIS MATTER having been opened to the Court by way of trial briefs filed by 

Richard L. Schneider, Esq., counsel for plaintiffs T-Mobile Northeast and Verizon 

"Wireless, and by lames H. MacDonald, ESq., counsel for defendant Borough of 

Mendhana Zoning Board of Adjustment, and. by Robert F. Simon, Esq
.-, counsel for 

Intervenor Irving Isko, and the Court having read mad considered the trial briefs Died and 

having conducted a hearing on the record ., and for the reasons sefforth on the record and 

the attached statement of reasogand for good cause shown; 

IT IS ON THIS L_
CDAY OF JULY 2011, ORDERED as follows: 

1.
Plaintiffs' request to reverse the determination of defendant Borough of Mendham 

Zoning Board of Adjustment is denied; and 

2.
This matter is remanded to defendant for the purpose of exploring any other sites 

within the East Business Zone District, to include the rear yard of Kings Shopping 

Center. 

TUOMAS L. WEISENBECK, A.J.S.C. 

Dated: julyic , 2011 
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T-Mobiie v. Dorough of Mendham Zoning Board of Adjustment 

MRS-L-2719-10 

STATEMENT OF REASONS 

Background  
Plaintiffs T-Mobile Northeast, LLC and Verizon Wireless are licensed by the 

Federal Communications Commission ("FCC") to provide wireless services as defined by 

federal law to the market area, which includes the Borough of Mendham and the 

surrounding geographic area. Plaintiffs filed a joint application September 20, 2007 with 

defendant Borough of Mendham Board of Adjustment ("the Board") to build a cellular 

tower and facility ("the Tower") on the property designated as Block 801, Lot 20 which 

is located off of Route 24 in Mendham. Plaintiffs sought approval for a d(3) variance to 

erect a monopole and place related wireless comMunications equipment at the King's 

Shopping Center on East Main Street in the Borough of Mendham ("Mendham"). 

Plaintiffs' applications as ultimately revised during the public hearing process, 

sought variance relief pursuant to N..T.S .A. 40:55D-70d(3) for relief from two conditions 

of the conditional use requirements, including: (1) the permitted maximum tower height 

of 120 feet; and (2) the prohibition of building wireless communication facilities in. the 

rear yard as defmed in Mendham's Land Development Ordinance. 

After conducting twenty-two (22) hearings, the Board denied plaintiffs' 

application. The Board adopted a Resolution of denial in which it found (1) that the 130 

foot height was not a basis for its negative decision; (2) that a gap in design coverage 

exists; (3) that Plaintiffs had no obligation under the facts of the case to install alternative 

telecommunications systems; (4) that there were no municipal properties available to 

Plaintiffs for installation of a wireless communication facility. 

Plaintiffs subsequently filed a Complaint in Lieu of Prerogatives Writ challenging 

Defendant's determination on August 20, 2010. Defendant filed an Answer to plaintiffs' 

Complaint on September 30, 2010. On November 2, 2010, Irkin Isko filed a Motion for 

Leave to Intervene in this matter, and plaintiffs filed opposition to Mr. Isko's Motion on 

November 23, 2010. The Court granted Mr. Isko's motion on December 3, 2010, and he 

subsequently filed an Answer and Separate Defenses to plaintiff s Complaint on 

December 10, 2010. 
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Record Below 
Plaintiffs' original application sought approval of a wireless communication 

facility consisting of 120 foot "stealthed" flagpole communications tower and 

equipment. •t the time plaintiffs' application was filed, there was no ordinance 

provision regulating the siting of a wireless communication facility. However, after the 

initial administrative completeness reviews were completed, but prior to the first public 

hearing, the Borough adopted its first wireless telecommnnication ordinance, Ordinance 

No. 4-08 ("the Ordinance"). The Ordinance designates certain locations and/or zone 

dist/ids where wireless communication facilities are deemed conditionally permitted, and. 

provides • priority rankin of locations (or zone districts) where such facilities are 

conditionally permitted.' Thus, plaintiffs' application proposed building a cellular tower 

in the East Business Zone District, the only zone district where wireless 

telecommunication facilities are condiiionally permitted. 
The Ordinance also contained other provisions which set various physical 

requirements, including location on the property, distance from residential dwellings, 

distance from the street right-of-way-line, height of the tower, etc. Plaintiffs' original 

application did not comply with two, (2) of the conditional standards of 
the Ordinance. 

Section B(8) requires that .  wireless telecommunications facilities be in compliance with 

the applicable minimum setback requirements, plus 1 foot of additional setback for each 

foot of tower height, which require a 135 foot setback. .The initial application also failed 

to comply with Section B(9), which requires that wireless telecommunication. towers only 

be located within. the "rear yard" of developed lots, meaning the space extending across 

the full width of the lot between the rear lot line and the nearest part of any building 

The application as originally filed sought a use variance pursuant to 

40:55D-70d(1) and a height variance pursuant to /..
S,LS_A 40:55D-70(c1)(6). Based upon 

the newly adopted Ordinance, however, the requested variance relief was amended to 

only require conditional use valiance relief pursuant to L.A. 40:55D-70d(3) due to its 

failure to comply with Sections B(8) and (B)(9), as set forth above. 

With respect to new wireless telecommunications towers, the Ordinance sets forth the following priority: 

(1) mlinicipally owned properties; (2) East Business District Zone; and (3) the West Morris Regional High 

School property and other public and private educatioml institutional sites in the 3-Acre and 5-Acre 

Residential Zones. 
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Standard of Review 

Public bodies such as the Board are allowed wide latitude in the exercise of their 

delegated fact-finding discretion because of their peculiar knowledge of local conditions. 

Kramer v. Bd. of Adj., Sea Girt, 45 N.J. 268, 296 (1965). A zoning board's decision on a 

variance application may be set aside only when arbitrary, capricious, or unreasonable. 

Id. See gal  Cell S. of N.J. Inc. v. Zoning Bd. of Adj. ofW. Windsor Tp 172 N.J. 75, 

81 (2002); New Brunswick Cellular Tel. Co.  v. Borough of S. Plainfield Bd. of Adi ., 160 

N.J. 1, 14 (1999). This standard comes from the recognition that local officials, who are 

familiar with a community's characteristics and interests, are best equipped to pass on 

variance applications. Kramer, supra, 45 N.J. at 296. Because of their knowledge of 

local conditions, boards must be allowed wide latitude in the exercise of their delegated 

discretion. Id. Therefore, "courts ordinarily should not •  disturb the discretionary 

decisions of local boards that are supported by substantial evidence in the record and 

reflect a correct application of the relevant principles of land use law." Lang v. Zoning 

Bd. of Ad'. of Borough of N. Caldwell, 160 N.J. 41, 58 -59 (1999). 

Board decisions are presumed valid and the party attacking them has the burden 

of proving otherwise. Cell S. of N.J.. Inc, si_lps% 172 N.J. at 81. A court will not disturb 

a board's decision unless it finds a "clear abuse of discretion." Id. at 82. JUdicial review 

is meant to be a determination of the validity of the board's action, not a substitute for the 

court's judgment for such local determination. Medici, 107 N.3. at 15. The Court shall 

adhere to this standard when reviewing plaintiffs' request to reverse the Board's decision. 

.Estoppel 
Plaintiffs contend that the Board's stated grounds for denial is contrary to the 

specific direction it provided to plaintiffs during the public hearing process with respect 

to the siting of the Tower. Specifically, plaintiffs refer to the second public hearing, 

conducted on July 1, 2008, when an inquiry was raised as to exploring a different 

location on the property for the siting of the Tower other than what was initially proposed 

by plaintiffs, which was behind Building "C" (per Exhibit A-5). The Board Engineer 

allegedly inquired whether it may be possible to obtain a wetlands redevelopment permit 

to potentially site the Tower in the rear yard of the property behind Building "ID", the 

Mendham Health and Racquet Club (per Exhibit A -5), and a discussion ensued as to this 
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issue. Plaintiffs state that the Board concluded that no additional consideration was to be 

given to a location in the rear yard of the property (behind Building "D"), as 

notwithstanding the environmental concerns, such a location would impact the adjoining 

property owners and would potentially invoke the need for additional variances with 

respect to the required setback to residential neighbors? Plaintiffs state that there were 

no further discussions with respect to locating the Tower in the rear yard of the property. 

Plaintiffs state that there were, however, discussions about relocating the Tower 

to a different location on the property, ,specifically behind the Kings Shopping Center 

("Building B" on. Exhibit A-5) loading dock. Plaintiffs' site plan engineer testified on 

September 3, 2008 that the design of the Tower would essentially be the same for the. 

proposed location behind Building "B" as behind Building "C", The relocation would 

eliminate 'the required side yard setback Variance, thus requiring only a rear yard 
. 	. 

variance. Only a location behind Building "D" would satisfy the rear yard requirement, 

and this proposal was already rejected by Defendant Accordingly, plaintiffs proceeded 

with the 
revised location behind Building "B". Plaintiffs contend that the Board did not 

raise any concerns at the public hearing with respect.to 
 the alternate location, wad notes 

that the Board seemed more focused On site plan details, such as landscaping, fencing and 

curbing. 
Plaintiffs state that the remainder of the twenty-two (22) hearings were focused on 

the different requirements to satisfy the Tower's location behind Building "B". They 

argue that they worked cooperatively with the Board on the issue of relocation. As 

plaintiffs assert that the Board suggested relocation to the area behind Building "B", 

plaintiffs argue that the 
Board's denial of its application due to the deficiency with 

respect to that location was arbitrary, capricious, and unreasonable, warranting a reversal 

of the Board's *  determination. 
The Board acknowledges that, during the public hearings, it did indeed suggest 

that plaintiffs consider the location behind Building "B", and. preferred it over the original 

location behind Building "C".. The Board denies, however, plaintiffs' assertion that it in 

fact "selected" the location and compelled them to pursue that location. • Rather, the 

The Chairman concluded that locating the 
Facility in the rear yard of the Property would. be  improper as 

granting a variance would ultimately upset the neighbors. 
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Board states that plaintiffs' attorney characterized the Board's input at the hearing as a 

"suggestion", which plaintiffs subsequently decided to pursue on their own after an 

investigation by their engineer. 
The Board further disagrees with plaintiffs' representation that it accepted the 

revised location at the second hearing and shifted its attention to design details from that 

point forward. The Board states that it was interested enough in the ne ,w location to 

request formal site plans, but nothing beyond that. The Board states that it did not 

"endorse" the location at the second board meeting, and notes that such an early 

endorsement would be inappropriate in the context of a public proceeding. 

The Board also asserts that it did not "direct" plaintiffs to ignore the location 

behind Buildbag "D", which would satisfy the rear yard requirement. On the contrary, 

the Board notes that plaintiffs engineer, Mr. Foley, testified that the presence of a 

wetlands tmnsition area across the rear of the land removed it as a possibility, prior to the 

Board's input on this issue. In fact, the Board's engineer, John Hansen, challenged Mr. 

Foley's conclusion that this rear yard location was out of play, and stated that the 

wetlands would qualify for a redevelopment permit. The Board Chairman improperly 

believed that this location would involve another variance, as it is within 300 feet Of the 

nearest residential property line. The Ordinance, however, requires a set back of at least 

250 feet, therefore no variance would have been necessary with respect to this provision. 

The Board argues that plaintiffs' experts could have easily ascertained this information, 

but seeroingly were not seriously considering that location, 
In addition, the Board argues that several other areas were identified as being 

"more out of harm's way" than the proposed site. Plaintiffs' emphasize that the East 

Business District is the only zone in the Borough where cellular towers are conditionally 

permitted, but imore the fact that there are other properties in this District besides the 

Kings Shopping Center which could be considered. Mr. Isko's planner, George Ritter 

presented four other rear yard properties that are worthy for consideration that may be 

more appropriately sitaated. Furthermore, Mr. Ritter also identified an alternative 

location on the property that would accomplish better visual screening and is more 

secluded. While this location would require a side yard variance, Mr. Ritter testified that 

the overall advantages of this alternalive location would warrant serious condition. The 
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Board states that the hearing process ended with it asking Plaintiffs to consider an 

alternative location in order for the Tower to be "out of harm's way," but plaintiffs 

insisted on a vote on the current proposal. 
Isko argues That plaintiffs did not have an obligation to amend their 

application to relocate the Tower, and notes that both the original and amended location 

required a conditional 'use variance as neither of the locations satisfied the rear yard 

requirement He contends that plaintiffs voluntarily amended their application based 

upon the Board's suggestion in an effort to reduce interference. T. 10/7/08, p. 4. Mr. Isko 

argues that this "preferred" location did. not automatically entitle plaintiffs to an approval 

of their application, nor was the'Board estopped from denying the application based upon 

this location suggestion. Furthermore, Mr. Isko states that the Board never rejected the 

use of the location behind Building "D", yet plaintiffs never amended their application or 

presented any testimony on the record for the Board to consider this location. He notes 

that plaintiffs indicated that they would not be inquiring into the area behind Building 

"A" to determine the status of the wetland transition buffers. Thus, Mi. Isko argues that 

Plaintiffs chose not to pursue this location and cannot place this decision upon the Board. 

According to the June 2, 2010 hearing transcript, the Board Chairman 

acknowledged that the Board did indeed request that the Tower be moved to an alternate 

location behind Building "B". 3  The Court disagrees, however, that this suggestion 

requires a reversal of the entire proceedings. As noted above, the correct query when 

reviewing a zoning board's determination is whether it was arbitrary, capricious, or 

unreasonable.See Kra____.1_,
ner 45 N.J. at 296. While recognizing that the Board did initially 

request the location behind Building "B", this was at the beginning stages of the hearing 

process, prior to the majority of the testimony and evidence being presented. As noted by 

the Board Chaim:Ian, the Board's decision was influenced by 
concerns raised by the 

public. Begiming at 
the December 2, 2008 hearing, the Board heard testimony from the 

public and at later meetings from Mx. Isko's experts which broadened the discussion. 

The public presented their concerns with respect to the detrimental effects of the Tower 

3  "When we began the process it was OUT 
request to go to 130 feet. It was our request to move the pole 

from behind the Apothecary to tbe center 
of the shopping center site. We did that believing that we would 

create some distance in depth, and that we would diminish the impact. We did not have the benefit of what 

was really the public comment." Tr. 612110, p. 32. 
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on the Borough, emphasizing that the Tower would be contrary to the Master Plan which 

sets forth a "village landscape design." with emphasis on the historical aspects of the 

Borough. Tr. 2/3/08, pp 23 — 24. s  Similarly, Mr. Ritter commented on the proposed 

location of the Tower behind Building "B", contending that the central location of the 

siting would be d.etrimental to the surrounding environment, noting the central location of 

the site in the middle of a busy shopping area. Tr. 11/17/09, pp. 35 — 38. Mr. Ritter 

further testified with respect to the safety concerns as to the proposed location, given the 

fact that the application would place the Tower in a public area that is frequently 

trafficked. Id. at 129 — 30. These considerations seemingly influenced the Board's 

determination that plaintiffs' application must be denied. The Court finds no error in this 

• 
determination, despite the fact that the Board did indeed suggest .a siting location that was 

ultimately relied upon by plaintiffs. 
At the initiation of the Court at oral argument, on July 8, 2011, counsel for •  

plaintiffs submitted a letter brief to the Court addressing the application of a recent 

unpublished Appellate Division decision, Cellco Partnershi d/b/a Verizon Wireless et al. 

v. Zonin Board of Acrustment of the Townshi of Lawrence et al, A-4615-08T1, 

.5383-08T1 (App. Div. September 10, 2010). To the extent plaintiffs' brief goes beyond 

the Court's invitation, it will not be addressed. 

Plaintiffs acknowledge that Cellco is not directly on point to the matter at hand, 

but rather that the process engaged in by the Board resulting in denial of plaintiffs' 

application in that matter is relevant. In Cellco, plaintiffs inquired with the municipality 

regarding potentially available municipal property for the tower. The township indicated 

that it was not interested in. leasing space to plaintiff for telecommunications facilities. At 

the conclusion of the Cellco case, the board stated that it would deny plaintiff s 

application because municipal property had then become available. Plaintiffs here claim 

that this conduct is anologous to the rejection by the Board of the possibility of the rear 

yard location at the second public hearing and its failure to change its mind even after 

Mr. Ritter's testimony. 
Counsel for the Board submitted its letter brief regarding Cellco and raised two 

(2) important distinctions between the fact-pattern in Cellco and the instant matter. First, 

in the Celko matter, the board based its denial on the availability of municipal property 

7 
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as an alternate location to the proposed site, a fact that was not supported by the record. 

The Celle° court indicated that since the board had only discussed the possibility of 

putting the alternate location out to bid as of the night of the board's vote, the property 

could not have been. considered legally available. However, in the instant matter, the 

Board points out that the alternative rear yard locations are available, as the record 

reflects. Further, the Board's denial in this case, unlike Cellco, was not based on the 

availability of any alternative site, but rather on the failure of the proposed site to 

conform to the safety objectives of the Ordinance's rear yard requirement. 

By letter dated July 11, 2011, Mr. Isko'S counsel agreed with the Board's 

submission as to Cellco. Mr. Isko further argues that the Cellco matter is also 

distinguishable from the instant matter because in Cellco, plaintiff presented a site 

acquisition specialist at the board hearing who testified about a five (5) year long search 

for a suitable site, reviewed tax maps, local ordinances, aerial photos, etc. and came up 

with twenty-three (23) property options. Here, Mr. Isko argues that the only other 

testiMony or evidence as to other sites permitting wireless communication facilities as a 

conditional use was the applicants' letter to the Mel:Ohara Borough Administrator asking 

whether the township had any municipal properties available in. the area. No higher or 

equal priority sites were presented by plaintiff in this case, as there had been in the Cellco  

matter. 
The Court agrees with the position taken by the Board and Mr. Isko as to the 

inapplicability of Celle°. Here, the rear yard was available for plaintiffs to pursue at any 

time before or during the extensive hearing process. Moreover, the Board's denial was 

based on the unsuitability of the proposd site. Thus, the Court does not fmd that the 

Board was in any way "estopped" from denying plaintiff's application based upon its 

suggestion of a different location, as there were sufficient reasons on the record to 

warrant denial of the application. 

Interpretation of the Ordinance 

The Borough of Mendhatn, pursuant to the provisions of the newly adopted 

Ordinance, has desiviated only one zone district in which wireless communications are 

classified as a permitted conditional use, which is the East Business Zone where the 

property is located. The Ordinance also sets forth certain location standards for an 
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applicant to comply with. If an application meets all of the standards, the matter qualifies 

as a permitted conditional use, and jurisdiction vests with the Planning Board. See 

N.J.S.A.  40:55D-67. Failure to comply with any of the specified conditional use 

standards or specifications requires an applicant to obtain variance relief pursuant to 

  40:55D-70d(3).   40:55D-70d(3) provides that it is the Board of 

Adjustment's exclusive authority to grant a variance to permit a "deviation from a 

specification or standard pursuant to N.J.S.A.  40:55D-67 pertaining solely to a 

conditional use." 

The Board determined that there were two specifications not met by plaintiffs' 

application. The first was from Section C(2) of the Ordinance, which provides that "No 

tower shall exceed a height of 120 feet." Plaintiffs note that the Board specifically 

requested that plaintiffs increase the height of the Tower from the proposed height of 120 

feet. to 130 feet to ensure the desiga would maximize co-location for other service 

providers. The Board acknowledged, however, that it requested consideration of the 

'height increase and therefore stated that this deviation was not a basis for the denial. The 

Court therefore need not foCus on this issue. 

The second deviation was from Section B(9), which provides as follows: 

Additional setback and location requirements for WT towers. 
WT towers shall only be located within the rear yard of the 
developed lots or within the rear half of the building envelope 
for undeveloped lots. 

Plaintiffs state that the intent of the provision is that the Tower be located behind an 

existing building, so that the building may serve as a physical buffer to mitigate the 

visibility of the facility. While Building "B" serves as the physical buffer, as Building 

"D" is located to the rear of Building "B", this provision is technically not satisfied. 

Plaintiffs argue that the Board's denial based upon this single provision must be 

considered in the context of all the other provisions of the Ordinance. Section B(7) 

provides as follows: 
No WT building or structure shall be installed or erected upon 
any lot having less than the minimum required lot area for the 
zone in. which the lot is located. In no event shall WT facilities 

be set back less than 150 feet from the street right-of-way line 
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and not less than 250 feet from any residential dwelling in any 
direction. 

Plaintiffs state that this provision reflects an objection that the Tower be located a 

reasonable distance from the street front property right-of-way line. As the proposed 

location is over 700 feet from the front. street right-of-way line, this provision is satisfied. 

Section B(8) provides as follows: 

In any zone where conditionally permitted, INT facilities shall 
be located in compliance with the applicable minimum setback 
requirements plus one foot of additional setback for each foot 
of tower height. In no event shall WT facilities be set back less 
than 150 feet from the street right-of-way line and not less than 
250 feet from any residential dwelling in any direction. 

This provision imposes a "centering" requirement for the siting of the facility based upon 

the tower height plus the applicable front, side or rear yard setback. For the proposed 

location, there would be a. 145 foot required side yard setback and a 180 foot front and 

rear yard setback. Accordingly, this provision is satisfied. 

Plaintiffs state tbat the three provisions taken together provide for a siting 

objective as follows: the Tower should be centered within the property in order to avoid 

the placement of the .Tower too near .an adjoining property and not in the front portion of 

the property.. The Tower should also be located physically behind an existing building to 

utilize said building as a "visual buffer." Plaintiffs argue -that these provisions do not 

bear out a requirement that the Tower must be located in the rear-most portion of the 

property, regardless of the configuration of the property and existing buildings on the 

property. On the contrary, Plaintiffs contend. that such an interpretation would be at odds 

with the required Setback provisions of the Ordinance, in this case. Rather, they assert 

that the rear yard requirement should be analyzed based upon -this context, thus the 

Board's reliance based upon the rear yard requirement as a basis . for denial is arbitrary, 

capricious, and unreasOnable. 
Mr. Isko disagrees with plaintiffs' interpretation of the Ordinance provisions. He 

contends that Section B(9) of the Ordinance clearly requires that the Tower be located 

within the rear of the Property, not just the rear of an existing building. See Bergen 

Commercial Bank v. Sisler,  157 N.J. 188, 202 (1999) ("Where the statutory language is 

10 
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clear and unambiguous, courts will implement the statute as written without resort to 

judicial interpretation, rules of constmction, or extrinsic matters.") Mr. Isko argues that 

the provisions must be read together "as forming one legislative enactment" and that the 

Ordinance is clear and unambiguous on its face. See Intervenor' s Trial  Brief, p. 25 

(citing Clifton v. Passaic County  Bd. of Taxation,  28 N.J. 41, 421 (1958). While the 

Board does not specifically address this contention, it states that the conditional use 

standards are primarily designed to protect adjoining properties and the people using 

them. The risks in this case are associated with harming people who will be parldng their 

cars or walking near the Tower. 
The Court disagrees with plaintiffs' interpretation of the ordinances and their 

overall view as to the "goal" of the ordinance. The Ordinance very clearly sets forth 

requirements that fulfill a specific goal in its own provisions. That goal is to locate 

cellular towers in a manner .  where they are the least obtrusive and interfering' .  and, as 

stated by the Board, out of harm's way. ThiS is reflected in Section A of the Ordinance, 

which sets forth the purposes of the Ordinance. As the Ordinance is clear and 

unambiguous on its face with respect to its purpose and goals, the Court shall not add in 

• its own interpretation. Moreover, the Court notes that while situating the Tower behind 

an existing building would indeed help 'with providing a visual buffer, the safety hazards 

emphasized by the Board would not be minimized by placing the Tower in the center of a 

shopping plaza, albeit behind another building. The Court shall further discuss the 

importance of the rear yard variance below. 

Variance Relief 

• Plaintiffs argue that the Board failed to analyze its conclusion that plaintiffs' 

inability to comply with the rear yard. siting reqUirement renders the site unsuitable in the 

context of the required applicable statutory criteria, A Resolution must contain sufficient 

findings based on the proof submitted to satisfy a reviewing court that the Board has 

analyzed the applicant' s variance request in accordance with the statute and in light of the 

municipality's master plan and .zoning ordinance. Medici v_ BPR Co.,  107 N.J. 1, 23 

(1987). Plaintiffs refer to H. it on Glen Inc. v. Board of Ad'ustment of Leonia 52 

N.J. 22,28 (1968), where the Supreme Court explained: 
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Denial of variance on a summary fin ding couched in the 
conclusionary language of the statute is not adequate. There 
must be a statement of the specific findings of fact on. which the 
Board reached the conclusion that the statutory criteria for a 
variance were not satisfied. Unless some findings are recited, a 
reviewing court cannot determine fairly whether the Board acted 
properly and within the limits of its authority in refusing a 
variance. 

Furthermore, it is especially compelling in the context of a wireless 

communication site application that the Resolution clearly set forth the reasons for a 

Board.'s decisiOn on a variance request. New York SMSA v. Board of Adjustment, 370 

N.J. Super. 319, 334 (2004). See e.g.: Cell South of New Jersey., Inc. v. Zonina Board of 

Adjustment West Windsor, 172 N.J. 75, 82-91 (2002). Plaintiffs argue that the Board 

failed to set forth an analysis of the statutory criteria in the Resolution. 

In Coventry Square v. Westwcod oniniz Board 'of Adjustment, 138 N.J. 285 

(1994), the Supreme Court set forth a modified version of the traditional "negative" and 

"positive" 'criteria standard tailored specifically for the conditional use context As to the 

positive Criteria, there must be sufficient proof to satisfy the Board of Adjustment that the 

site proposed for the conditional use continues to be appropriate notwithstanding the 

deviation from one or more conditions imposed by the ordinance. Thus, a conditional use 

variance must show that the site will accommodate the problems associated with the use 

even if the proposal does not comply with the conditions the ordinance established. id. 

At 298-99. 
Plaintiffs state that satisfaction of the required positive criteria is not in dispute. 

Rather, the Board's . finding of fault with plaintiffs' application was that it did not meet 

the negative criteria. The Board concluded that the use variance and. related site plan 

approval .requested by plaintiffs "cannot be granted without substantial detriment to the 

public good or without substantially impairing the intent and purpose of 
the zone Plan 

and Zoning Ordinance of the Borough of Mendham ..." For conditional use variances 

pursnant to1\1_15./±s_
... 40:55D-7043) and based upon the standard articulated in Coventry, 

S an applicant is required to demonstrate that the variance (1) can be granted 

"without substantial detriment to the public good" and (2) will not "substantially impair 

the intent and purpose of the zone plan and Zoning ordinance." 1st At 299, 

12 
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Mr. Isko states that the Board properly found that the property is not an 

appropriate .site based on the rear yard provision and that its non-compliance affects the 

suitability of the site for the conditional use. One of the purposes for the rear yard 

condition was to ensure that the tower was .removed from the busiest pedestrian uses of 

the property. Thus, Mr. Isko states that, with respect to the positive criteria, the Board 

rightfully determined that due to the expansive and high volume use of the property, the 

site would not accommodate the problems associated with plaintdffs' proposed deviation 

from the rear yard condition of the Ordinance. 
With respect to the fu:st factor, the focus is on the effect the grant of the variance 

will have on surrounding properties. The Board must evaluate the impact on adjacent 

properties and determine whether it will cause such damage to the characteristics of the 

neighborhood as to constitute substantial detriment to the public goOd. The Court notes 

, that the purpose of the Ordinance, as referenced in Section A(3), is "to preserve and 

protect the general visual, historic and natural environment within the Borough...". The 

Board states that the Kings Supenaarket and the Mendham Health & Racquet Club 

render the property "the busiest . public use property in. the Borough." See Defendant's  

Trial Brief, p. 11 (quoting paragraph (24) of Defendant's Resolution). The Board 

contends that placing a 130 foot tower along with a 1,500 square foot electrical 

equipment compound right between the Kings Supermarket and the Mendhata Health & 

Racquet Club has an adverse impact on the surrounding properties, both on a visual level 

and from a safety standpoint. 
The focus of the second factor is whether:the variance for the specific project at 

the designated ' site is reconcilable with the municipality's determination that the 

condition be imposed on all conditional uses in this zone district. This involves 
. a 

balancing to determine whether the grant of the variance would cause a substantial 

detriment to the public good. New Brunswick Cellular v. Boar o *ustrnent, 160N.J. 

1, 15 (1999) (citing Smart SMR v Fair Lawn Board of Ad. us
-in:tent 152 N.J. 309, 332 

(1998). The Supreme Court in Sica v. Board of Adustment of Wall 127 N.J. 152 (1992) 

enunciated a balancing test to apply in wireless communication cases, which requires the 

following analysis: 
1. Identification of the public interest at stake; 

13 
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2. Identification of the detrimental effect that will ensue from the 
granting of the variance; 

3. Consideration of whether the board may reduce any such 
detrimental effect by imposing .reasonable conditions on the 
use and if so, reduce the weight accorded the adverse effect by 
the anticipated effect of such restrictions; and 

4. Weighing the positive and. negative criteria to determine 
whether, on balance, the granting of the variance would cause a 
substantial detriment to the public good. 

Id., 127 N.J. at 165-66. 
Plaintiffs contend that application of the Sim. balancing test to this case demongtrates 

satisfaction of the negative criteria. The first prong is not in dispute, as plaintiffs provide 

wireless communicatiOn service to the market area and have a FFC license, the issuance 

of which establishes that the use serves the general welfare.'See 5_m_a_rta____,IvIR supra, 152 

N.J. at 336. 
As for the second prong, plaintiffs argue that the Board recognized in its "finding 

number 23" that by permitting a tower height of 120 feet in the Bast Business Zone 

District, there would be some 'visibility associated with the Facility. Moreover, the 

Governing Body deemed the location appropriate by classifying • it as a permitted 

conditional use location. Plaintiffs further argue that the Board's "finding number 25" 

confirms that the real objective of the rear yard condition is to assist with the goal of 

visual screening and also to remove the wireless communications facility from the busiest 

pedestrian use area by having it in the rear yard. Plaintiffs state that the location of the 

property behind Building "B" satisfies both of these purposes, as Building "B" would 

provide visual screening and would not be located where there is the busiest pedestrian 

use. Plaintiffs thus argue that the Board's conclusion of apparent detrimental effect by 

virtue of the Tower not being located in the rear yard is not supported in the record or 

substantiated by the purposes of the Ordinance as articulated by the Board. 

The Board responds that, as set forth in Mr. Ritter's testimony, the proposed 

location was "a very bad location" for the tower and compound, as it was in the dead 

center of the Borough's principal retMl center. 5.ee. Defend
Briefan 	 p. 11 

(quoting Tr. 11/4/09, 136:12 — 139:15). Mr. Ritter emphasized that not only was 
the 

proposed location not in the rear yard of 
the property, it was in fact in the front yard of 

14 
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the Mendharn Health & Racquet Club. Mr. Ritter also determined that there were other, 

more appropriate areas on the same lot that would be less intrusive and should have been 

investigated. 
The Board also states that the record established that the proposed location would 

pose safety hazards, including potential falling ice and. tower failure, which were 

intensified by placing the Facility in an area where people will be constantly walking and 

driving. This determination was supported by Mr. Ritter and Frank Lupo. Mr.. Lupo 

referred to the 8' Circuit Court of Appeals decision in IJSCOC of Greater Iowa v.  

Zonin Bd.. of Actustment of Ci of lies Moines, Case No. 05-3049, which upheld the 

denial of a conditional usevariance based on the risk of ice forming on a cell tower and 

fallhig onto cards and persons in a parking lot below. 

Plaintiffs take issue with the Board's view that the Ordinance requires a rear yard 

location in order to keep the Tower "out of harm's way." Plaintiffs note that their 

• Professional Planner, Timothy Kronk, rendered his expert professional opinion as to the 

purpose of the Ordinance, which is to ensure that there axe no towers out in the front of 

any developed properties. T. 10/7/07, p. 39. Plaintiffs state that neither defendant nor 

any experts challenged this analysis. If the Board indeed based its denial in part due to 

keeping the tower out of harm's way, then plaintiffs argue that the Board should have 

questioned Mr. Kronk's interpretation. Moreover, they argue that the Board's 

Professional Planner never raised this issue in his review report or otherwise articulated 

any concern with the location of the proposed facility. 
As to the Board's concern about falling ice, plaintiffs state that this issue was not 

discussed as the design of the Tower, as ultimately placed before the Board, was that of a 

flagpole, with all wires and appurtenances located in the interior of the tower structure. 

Thus, plaintiffs argue that there was nothing to which ice could attach on the pole. The 

only potential exterior appurtenance that may be appended to the flagpole was certain 

municipal whip antennas for emergency service used. by the Borough, whose specific 

design was neither confirmed nor presented to the Board by the Borough, although 

plaintiffs agreed to make the Tower available for the Borough's emergency 

communications service. To the extent that there were any concerns about falling ice, 
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plaintiffs state that this could have been addressed in the context of any application by the 

Borough for approval of their emergency antenna on. the Tower. 

The public at large and Mr. Isko, through his experts, testified with respect to the 

detrimental effect of the proposed location. The public; through Mr. Lupo, argued that 

the application would be inconsistent with the character of the Borough and more 

specifically contrary to the Master Pim.. Tr. 2/3/08, pp 23 — 24. Mr. Ritter, on behalf of 

the Intevenor, also argued that the location is detrimental as the Kings Shopping Center is 

a central, heavily trafficked area, thus the Tower would pose as a safety hazard as well as 

an eyesore. Similarly, Mr. Ritter commented on the location of the Tower, contending 

that the central location of the siting would be detrimental to the surrounding 

envixomnent, noting the central location of the Site in the middle of a busy shopping area. 

Tr. 11/17/09, pp. 35 — 38, 129 — 30. In addition to the centrality of the location, there was 

some concern with respect to the siting directly in front of the raquet club as being 

particularly inappropriate, as it would emphasize the visibility of the Tower and increase 

the public safety risks. Tr. 11/4/09 hearing, p. 140; Tr. 1/5/10 hearing, p. 77. Mr. Ritter 

testified that the location behind Building "B" in particular is contrary to Section "E" of 

the Ordinance which requires that the facility be located "in a rammer that creates the 

least visual impact on residential areas." Tr. 115/10, p. 81. Moreover, the Resolution 

acknowledged both the visual concerns and the fact that the location of the proposed 

Tower would be in the busiest public use property in the Borough, therefore posing a 

potential risk to public safety. 
The third prong requires consideration of whether detrimental effects may be 

reduced by reasonable conditions. While plaintiffs contend that there is no detrimental 

impact, they argue that they have already affirmatively addressed this prong by agreeing 

to every condition sought by 
the board, including choosing a new location, considering 

various stnictural desigis for the tower, and increasing the tower height. Although the 

Board concluded that there are no alternatives that may ameliorate the degree and impact 

of the deviation, plaintiffs' position is 
that they have already satisfied all the couditions 

imposed by the Board. 
As discussed above, the primary concern is the detrimental visual impact and the 

safety of the public. Plaintiffs submit that the design of the Tower reduces risk of harm, 

16 
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mainly in that it does not have any outside appendages on which ice can form. The 

record evidence concerning potential damage or injury from falling ice appears to relate 

to a differently designed tower. See Exh. L-19; see also USCOC of Greater Iowa v. 

Zonii_Ig tm of City of Des Moines,  supra ("It is common sense that ice 

will form on cellular towers, at least onto the antenna arrays on monopoles, in Des 

Moines, Iowa, during some winter months, and that this ice will on occasion fall onto the 

property below." (emphasis added)). While Mr. Ritter did address falling ice, it was in 

reference to three (3) cell towers in Chester Township, the design of which is unclear. 

Tr. 11/7109, p. 130:343. Here, the flagpole has no external "antennae arrays." The fact 

remains, however, that there is unrebutted record evidence about tower failure (Bxh. L- 

17) and that the proposed site is "the busiest public use property in the Borough." 

Resolution,1 24. 
Plaintiffs further_contend that the Board dismissed the visual concerns. The Court 

fmds that' the location behind Building "B" clearly emphasizes the visibility of the 

structure, as it is in the center of a busy lot and would in fact be located almost directly in 

front of Building "D". While there is no record evidence with respect to the visibility of 

the mon.opole from the rear yard of the lot, the Court can conclude from the photographs 

and site drawings that siting it there would lessen the visual impact of the Tower 

proposal. Thus, the primary concerns for the Court are that the proposed location of the 

Tower behind Building "B" places it in front of Building "D", and towards the 'center of 

the property, enhancing the likelihood of harm to individuals who may be 
driving, 

parking, or otherwise passing through that area 
and increasing the visual impact of the 

Tower, contrary to the purpose of the rear yard set back. The record does not reflect 

that plaintiffs' adequately addressed this concern. Plaintiffs attorney did note that when 

drafting the Ordinance, the governing body likely contemplated that a cellular tower 

would be constructed in the Kings Shopping Plaza, which is part of the East Business 

District. Tr. 4/6/10, p. 136. As such, the Court finds that the Board bad ample evidence 

on the record to infer that this negative feature could be reduced, 

Finally, with respect to the fourth prong which requires a balancing of the criteria, 

plaintiffs conclude that the positive clearly outweighed the negative criteria. They 

contend that the public interest is paramount and weighs against any claims of 

17 
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detrimental impact either to the zone plan, zoning ordinance, or public good. The Board, 

in the alternative, argues that the "lack of buffers and ability to accommodate future 

development ... would be a detiment to the overall public good." See Defendant's Trial  

Brief, p. 14 (quoting Tr. 6/2/10 128:20 — 129:4). The Board thus asserts that the 

detriment to the public good outweighs the benefits to the public in having the Tower 

constructed. 
Mr. Isko argues that the negative criteria clearly outweigh any positive criteria. 

He refers to the written comments of the Historic Preservation Commission, dated 

December 4, 2009, which state that the Facility would be completely at odds with the 

concepts of the Main Street Corridor Ordinance, which is "to acknowledge the 

importance of gateways to the Borough." See Intervenor's Trial Brief, p. 29. The 

Historic Preservation Commission also anticipated, however, that the Tower would be 

visible from "virtually all historic properties." Id. at 30. In addition, Mr. Ritter also 

determined that the Facility would have a significant impact on the visual chaiacter of the 

Property and the Main Street Corridor where it is located, especially as Plaintiffs' 

proposal involved locating the .  Facility in the. middle of Kings Shopping Center. Id. at 

31-13 (citing T. 11/4/09 and11/17/09). Mr. Isko .  thus argues that there is sufficient 

information on the record to uphold Defendant's decision. 
While our Supreme Court has yet to recognize that a cellular tower is an 

inherently beneficial use, see Smart SMR of New York, Inc. v. Fair Lawn Board of 

Akru________t
inen 152 N.J. 309, 329-31 (1998), the Board had sufficient information in the 

record to determine that the negative criteria outweigh the positive criteria and that "on 

balande, the grant of the variance would cause a substantial detriment to the public good." 

Id., quoting Sica, supra, 
127 N.J. at 166. The negative criteria as established in the 

record focus on the detrimental effect to the character of the area, the inconsistency of the 

application with the Borough Master Plan, and the negative aesthetic and public safety 

impacts of the Tower in the proposed location, The transcript for the June 2, 2010 

hearing emphasizes these concerns. Specifically, the trauscript reflects the Board's 

concern that the Master Plan emphasizes the importance of the rear yard and that 

plaintiffs failed to demonstrate that the proposed location is the best spot for the 

application. Tr., 612110, p. 11. The Board noted that 
the purpose of the Ordinance is not 

18 



JUDGE WEI SENBECK 
	

Fax:973-656-4377 
	

Jul 15 2011 	16:59 
	

P.20 

to have the cellular tower located in an area where people frequently traffic, thereby 

increasing the risk of harm. Id. p. 21. The record reflects that the Board was not satisfied 

that plaintiffs adequately addressed these concerns. The Court therefore does not find 

that the Board's determination in denying the rear yard variance was arbitrary, capricious, 

or unreasonable, and denies plaintiff s application to reverse its finding. 

Alternative Arguments  
Mr. Isko requests that should the Court reverse the Board's determination, then it 

•shoUld find that the Board's determination was arbitrary, capricious, and unreasonable for 

its failure to deny relief to plaintiffs as to the many additional variances required of the 

plaintiffs incident to the application. Mr. Isko argues that there are numerous other 

reasons on the record to warrant denial of Plaintiffs' application. To the extent that the 

Board failed to acknowledge or assess all of the variance relief required by plaintiffs for 

approval of its application, Mr. Isko contends that the Court has the discretion to review 

•the matter, • as any incorrect interpretation by the Board is not entitled to any deference 

and should be reviewed de novo. See Adams v. DelMonte, 309 N.J. Super.. 572, 583 

(App. Div. 1998) (stating that interpretation of the law is a judicial function and the legal 

conclusions of a land use agency are not entitled to any special deference). For the sake 

of brevity, the Court has listed Mr. Isko's arguments and plaintiffs' responses to said 

arguments in short form, to the extent that they :were not discussed above: 

a. Proof of necessity of tower: 
Plaintiffs did not comply with Section B(5) of the 

Ordinance which requires proof of necessity for WT facilities prior to 

construction of said facility. Specifically, Mr. Isko contends that 

• telecommunication services:are not being .  "prohibited" in the alleged gap area. 

He opines that the language of the Ordinance mirrors the language of the Federal 

Telecommunications Act, 47 U.S.C.A. §332, and relies upon S ril otrutia P 

v. 	
River, 352 N.J. Super. 575 (App. Div. 2002), where the •  

Appellate Division established a test to determine whether 
there is "an effect of 

prohibiting the provision of personal wireless services." 4  Mr. Islco argues that 

4  The test in apm:__Lapm 	
required that; (I) there is an existing, significant gap in service within the 

municipality; (2) the carrier's proposal will fill the gap in the least intrusive 
manner; (3)the curter has 

made a good aith effort to investigate alternate technologies and alternative sites that may be less intrusive 
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Plaintiffs failed to satisfy these criteria. See Intervenor's Trial Brief, pp. 39 — 51. 

Plaintiffs first argue that the methodology employed by their experts to determine 

the existence of a gap were appropriate. Plaintiffs state that Mr. Graiff spent the 

majority of his testimony criticizing plaintiffs' methodology and insisting that the 

existence of a gap could only hereasonable determined by conductive a drive test. 

The data presented by plaintiffs at the first public meeting, however, were based 

upon computer propagation modeling and. actual drive test data, Plaintiffs state 

that they presented actual drive test data from two existing sites, from each of 

which they operated. Furthermore, plaintiffs state that the drive test data did 

indeed match the results reflected in the computer propagation . modeling. 

p. 35. Moreover, plaintiffs note that Dr. Eisenstein, 

agreed with plaintiffs' expert's finding. Plaintiffs further state that its design 

• standard was appropriate. Id. at 36-38. While plaintiffs are not requhed to 

• demonstrate the existence of a significant gap, they agile that they did in fact 

•demonstrate that there was a coverage gap which includes the major 

transportation corridor of Route 24. See New York SMSA Ltd. Partriershi v. Bd. 

of 
AcVizruent of Twp. of Weehawkn, 370 N.J. Super. 319 (App. Div. 2004). 5  

b. Violation of Setback and Buffer Requirements: Plaintiffs failed to comply with 

Ordinance Section 215-25(C), which requires a 30 foot buffer to any residential 

zone from any East Business District Property, whereas the Kings Shopping 

Center has no buffer. Plaintiffs further failed to comply with Section D(2) of the 

Ordinance, which states 
that landscaping shall be provided along the outside 

• perimeter of all fenced WT compounds and providing a solid visual boundary. In 

addition, Plaintiffs would require a side yard setback variance under Section B(8) 

of the Ordinance. Plaintiffs respond that this lack of buffer has existed since the 

Center was developed and after numerous site plan improvements have taken 

•place, with no condition ever being imposed requiring the 30 foot buffer. With 

respect to the setback requirement, plaintiffs argue that Mr. Isko improperly relies 

in the comumnity; and (4) the carrier has made a good faith effort to investigate alteraate technologies that 

may be less intrusive in the community. 
5  stating that no case interpreting and applying New Jersey''s 1VILUL has required a wireless 

communications carrier to prove the existence of a significant gap in coverage 
in order to satisfy the 

positive criteria of N.J.S,.A.  40:55D-70(d), 
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upon the setback requirements applicable to a shopping center, which would 

require a 30 foot side yard setback to be added to the '130 foot tower height. 

Furthermore, they note that the Board's experts did not disagree with plaintiffs' 

interpretation that a 145 foot set back would be required. 

c. Too Many Co-Locators: Section C(4) of the Ordinance provides that no WT 

tower shall be constructed higher than necessary to achieve its FCC mandated 

coverage and to accommodate up to two (2) additional identified co-locating WT 

service providers. Mr. Isko argues that Plaintiffs proposed accommodating four 

(4)' providers in the tower, but did not identify any other co-locating carrier. 

Furthermore, plaintiffs acknowledged that if a fourth carrier went to the site, the 

proposed equipment compound would need to be expanded. Plaintiffs state that 

• the need for any additional carriers cannot be determined at this time, but their 

expert indicated that the compound can accommodate three co-locators as 

required by the Ordinance. If there ends up being a fourth carrier, then there 

would be a separate approval process. 

U. Failed to Investigate Alternate, Less-Intrusive Sites: The Ordinance provides a 

• priority ranking of zoning districts where WT facilities are conditionally 

permitted. Mr. Isko contends that Plaintiffs failed to demonstrate, step-by-Step, 

whether they could locate their facility on a particular site with a higher or equal 

priority that would fulfill their use. He contends that before moving to the next 

priority category, Plaintiffs were required to demonstrate that compliance with 

that particular site would prohibit service. T. 11/17/09, pp. 55-56. In fact, Mr. 

Ritter testified that there were alternate locations that would better conform to the 

Ordinance and have less of an impact on the community. Id. at 60. Plaintiffs 

state that they do not have the burden to pursue the siting of the Facility on certain 

alternate properties. Pursuant to the Ordinance, to the extent that there exists any 

alternate site investigation obligation, that obligation must be assessed based on 

the Ordinance's specific siting priorities. Plaintiffs refer to Ocean County  

Cellular v. Township of Lakewood Bd. of Adiustment, 352 N.J. Super. 514 (App. 

Div. 2002), which addressed a wireless telecommunications provider's obligation 

to investigate alternate sites. The Appellate Division noted that to require an 
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application to disprove the possible existence of possible alternative sites would 

be daunting "because of the uncertainty as to the availability of such sites as well 

as the physical variables that may render them unsuitable." Ocean County 

Cellular at 529. In New Brunswick Celltilax Telephone Co. v. Twp. Of Edison 

Zoning_Bd. of Adjustment, 300 N.J. Super. 456 (Law, Div. 1997), the court held 

that the focus is not "whether there were other more suitable sites," but rather 

whether the appropriateness of the applicant's site was materially affected by its 

inability to comply with a certain conditional use standard. New Brunswick 

Cellular,  supra, 300 N.J. Super. at 467. Plaintiffs state they addressed the siting 

priorities in their original trial brief, See Plaintiff's Trial Brief, p. 13, and 

determined that there were no existing structures that would allow them to meet 

their technical objectives of eliminating' a gap in existing wireless communication 

coverage. Furthermore, they argue that they addressed the siting priorities under 

Section B(1)(b) for the location of new WT. towers. The "preferred" priority 

would have been to pursue .a siting on municipal properties, which would have 

been the police station, however the Borough declined to make this property 

available to Plaintiffs. See Resolution, para. 22. Similarly, Plaintiffs state that the 

Board rejected the prospect of the Fire Department property. The other alternate 

site raised by Mr. Isko was the Jersey Central Power and Light substation, 

however the Borough Planner objected to this because it is located in the Limited 

Business Zone where wireless telecommunications are expressly prohibited. T. 

11117/09, p. 123. Plaintiffs argue that the other alternate sites suggested by Mr. 

Isko are arbitrary. See Plaintiff s Reply Brief, p. 31. 

e. WT Facility Not Intended to be Located at the Property ....Ordinance Section 

215-25(D) states that no more than two separate uses or business enterprises will 

be conducted on any lot. The lot already has the Kings Shopping Center and the 

Racquet Club, and the Facility would thus be a third enterprise, therefore a use 

vaxiance would be required under N.J.S.A. 40:55D-70(d)(1). Furthermore, the 

application fails to comply with Ordinance Section 215-25(D)(3) with respect to 

parking requirements. Where more than one use or business enterprise is located 

in any building, the parking requirement is increased by twenty percent (20%), 
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thus Plaintiffs' failure to provide parking would trigger an additional variance. 

Furthermore, Section F(1) of the Ordinance, which. provides that all WT facilities 

shall be served by a parking area to accommodate at least one vehicle, and 

Plaintiffs failed to propose any new parking. Plaintiffs note that Section B(2) of 

the Ordinance provides that WT facilities "may be located either on lots 

containing no other principal use or on lots that contain one or more separate 

principal uses." Thus, they argue that the Ordinance authorizes the installation of 

WT towers on lots that contain other principal uses, such as those that exist at the 

King's Shopping Center. This is consistent with the provisions of the Ordinance 

which allows WT facilities as a conditional use in the East Business Zone. 

Plaintiffs. farther contend that there would be no net loss of parking spaces, as 

their site plan proposes a relocation of the eight spaces it would build over. 

f. No Good Faith Effort to Investigate Alternate Technologies: Defendant failed 

to consider alternate technologies, including distributed antenna systems or 

microcells to determine whether these technologies could remedy the alleged gap 

in service. Plaintiffs respond that the Board rejected Mr. Isko' s arguments that 

plaintiffs failed to make a good. faith effort to investigate all alternate technologies 

that may be less intrusive. See Plaintiffs' Reply Brief,  p. 43. 

As noted above, Mr. Isko's a&litional arguments arise only in the event that the Court 

finds for plaintiffs. As the Court is upholding the Board's determination, the Court shall 

not address all of these argtunents in detail. With respect to the proof requited to 

demonstrate the necessity of the towers, as plaintiffs note, the Mr. Isko's expert failed to 

conduct any of his own tests (other, than a "casual drive-by test"), and his testimony 

. served Only as a critique of plaintiffS' expert testimony. Tr. 1016/09, pp. 42, 73-74. The 

Court is satisfied that the Board properly weighed the evidenee before it and made 

sufficient determinations as to the existence of the gap coverage, the testing methods used 

to determine said coverage, the appropriate site to adequately satisfy this coverage and 

the selection of a monopole as an appropriate technology. Moreover, the Court rejects 

Mr. Isko's claim that a WT facility was not intended to be located at the property, as it is 

clear that the Ordinance, which recognized the Kings Shopping Center as an approved 

-
WT site, obviously contemplated more than two (2) separate uses, thus superceding 

23. 
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Ordinance Section 215-25(D) to that effect The Court notes that none of these factual 

issues were part of the Board's rejection of plaintiffs' application, and therefore presumes 

that the Board did not find fault with respect to plaintiffs' expert testimony. As fox Mr. 

Isko's claim that plaintiffs failed to investigate alternative sites, the Court does not find 

that plaintiffs had the obligation to pursue any "higher" priority sites, as it was 

determined by the Borough that no such sites existed that would satisfy plaintiffs' needs. 

With respect to whether alternate sites within the East Business District Zone would 

be acceptable, during oral argument plaintiffs stated their preference that in the event the 

Court sustains the Board's decision, this matter be remanded to the Board to explore 

• alternative sites, No other party objected to this proposal. The. Court finds this to be 

appropriate under the circutnstances, and remands this matter to the Board to explore 

other sites 'within the Kinas Shopping Center or otherwise in the East Business Zone 

District 

Res Judicata • 
Mr. Isko contends that plaintiff Verizon Wireless committed that it would not 

construct any additional cell towers in the Borough in exchange for approval to construct 

a WT tower at an alternate location. Thus he argues that plaintiffs' application was in 

breach of this agreement. Mr. Isko accordingly requests that the COurt enforce the 

settlement and deny plaintiffs' request for relief. Mr. Isko states that lie intervened in a 

prerogative writ litigation concerning the construction of a WT facility at Black Horse 

Inn in 1996, and that plaintiff Verizon subsequently entered into a settlement with him 

which was memorialized in Plaintiff Verizon Wireless's 1996 application. The entire 

proceeding was ultimately Dismissed with Prejudice, thus there is no remaining written 

eVidence of any signed agreement as the Court's file was desuoyed. Nonetheless, Mr, 

Isko requests that the Court uphold this agreement. See Pascarella v. Bnick, 190 N.J. 

Super. 118, 124 (App. Div. 1983 (holding that even oral agreement to settle litigation are 

enforceable). 
Plaintiffs respond that Mr. Isko already presented information with respect to the 

alleged settlement on Mach 3, 2009 and April 7, 2009. Contrary to his statements, 

plaintiffs argue that there . never was a settlement between Mr. Isko and plaintiff Verizon, 

but rather with AT&T. As Mr. Isko failed to produce any evidence to support his claim, 
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the Court cannot determine whether any such agreement existed which involved either 

plaintiff in this suite. Therefore, the Court Ends that Mr. Isico' s res judicata argument is 

without merit. 
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